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As we hit the home stretch to 2020 and eagerly await the start of 

a new year and new opportunities, I extend heartfelt thanks to our 

USLAW membership, their clients and the broader client community, 

our dedicated and exclusive corporate partners, and our mighty staff 

for their collective commitment, support and collaboration during this 

pandemic. The combined efforts have resulted in our ability to pivot 

and deliver virtual programs, events, networking, and service nearly 

nonstop since the start of the pandemic. In addition, our members have 

continued to deliver insightful and timely content, alerts, compendia, 

and articles such as the ones included in this issue of USLAW Magazine. 

As you read this issue, you will find content centered around COVID-19, 

business implications to consider, and how to move business forward 

in a variety of industries. We also recognize there is much to plan for 

in 2021 and beyond and you will see articles on artificial intelligence, 

mergers & acquisitions, drones, long-term care planning, whistleblow-

ing, juror pool composition and much more.

The strength and resilience everyone has shown in the face of this most 

challenging year is commendable. We still have a long way to go to 

return to what most might define as “normal,” so please know that our 

USLAW NETWORK community stands ready to support you. Through 

our exceptional accessibility, rapid response, jurisdictional coverage, 

and resources, we will help you meet your legal needs.

Please enjoy the current issue of USLAW Magazine. Please connect with 

us and take advantage of the many complimentary resources avail-

able via uslaw.org.  As always, thank you for your support of USLAW 

NETWORK.

 

Sincerely,

Dan L. Longo

USLAW NETWORK Chair

Murchison & Cumming LLP | Los Angeles, CA 
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 As the pandemic has worn on, and 
more “essential workers” have fallen ill with 
COVID-19, worker activist groups (“worker 
centers”) and labor unions have come into 
view, front and center.  

WHAT IS THE DIFFERENCE BETWEEN 
A WORKER CENTER AND A LABOR 
UNION?

Labor Unions:  These are the traditional or-
ganizations that most of us are familiar with. 
They are usually industry-specific and le-

gally recognized as the exclusive bargaining 
representative of a majority within a group 
of workers (a bargaining unit). Unions are 
required by federal law to bargain with the 
employer of the bargaining unit, regarding 
work terms and conditions, most of which 
are documented within a collective bar-
gaining agreement (CBA). A CBA typically 
includes a “no strike” clause that prohibits 
the union from engaging in a strike or work 
stoppage during the effective period of the 
CBA. It also usually requires the union to 
raise its gripes through an agreed upon 

grievance and arbitration process.  

Worker Centers:  These are typically grass-
roots, nonprofit organizations, with ties 
to a particular community through lan-
guage, culture, or religion. These groups 
commonly identify their purpose as help-
ing workers to “organize,” become knowl-
edgeable about their rights as workers, and 
obtain support for their exercise of those 
rights. Unlike traditional labor unions, 
these groups do not operate under strict 
federal reporting and financial disclosure 

Beverly P. Alfon     SmithAmundsen LLC

Worker Activism
and Union Organizing

Amid COVID-19 
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requirements or the constraints of “no 
strike” clauses that are often part of a CBA 
between a union and employer.  
 The pandemic has given many labor 
unions a platform to revitalize and actively 
promote their purpose to the public and 
their members. Since mid-March, labor 
unions have been highly visible in the 
press. In May, the AFL-CIO (the largest 
federation of international labor unions 
in the U.S.) filed a lawsuit in federal court 
against the Occupational Safety and Health 
Administration (OSHA), seeking to compel 
the agency to issue an emergency tempo-
rary standard that would mandate certain 
safety actions by employers. At the end of 
July, the United Food and Commercial 
Workers International Union (UFCW) 
and other local unions sued the U.S. 
Department of Agriculture (USDA), claim-
ing that the federal waivers that the agency 
granted to Tyson Foods to speed up oper-
ations at chicken processing plants were 
increasing the likelihood of coronavirus 
spread and putting workers in danger. The 
UFCW has even started its own contact-trac-
ing programs for its 1.3 million members.
More recently, we’ve also seen teachers’ 
unions in a number of states sue to block 
officials from reopening schools over safety 
concerns. There is no question that labor 
unions are using the pandemic as an oppor-
tunity to reinvigorate the labor movement.
 The pandemic has also spurred many 
non-union workers to take action. Afterall, 
non-union employees can walk off the job 
to protest safety concerns and still be pro-
tected under federal labor law (the National 
Labor Relations Act), which protects these 
concerted activities, regardless of whether 
the employees are represented by a union. 
There have been walkouts to protest unsafe 
work conditions in nonunion workplaces 
such as Amazon warehouses in Staten 
Island, New York, and Amazon-owned 
Whole Foods grocery stores in Chicago and 
other locations; and McDonald’s workers 
in Chicago have sued the corporation over 
safety concerns.  What is important to note, 
however, is that much of this “non-union 
activity” has occurred with the support of 
worker centers -- which are often supported 
by established labor unions. For example, 
the Service Employees International Union 
(SEIU) openly backed the McDonald’s 
workers who fought in court for more safety 
protections. At the end of July, two busi-
ness-backed groups filed a complaint with 
the U.S. Department of Labor, asserting 
that a worker center in Washington should 
be subject to the same reporting and disclo-
sure requirements that unions are, because 
the worker center allegedly received $15.5 

million in payments from various labor 
unions. So while some non-union workers 
may be more apt to seek assistance from 
worker centers than the traditional labor 
unions – make no mistake that these worker 
centers are a gateway to labor union organi-
zation of these workers.  
 Even the rhetoric from the AFL-CIO 
has been noticeably focused on “all work-
ers” as opposed to “their members.”  After 
facing a continuing decline in membership, 
unions seemingly recognize that they can-
not let this opportunity to organize more 
workers pass them by. For example, in an 
April 30 opinion piece published by the 
CHICAGO SUN-TIMES, Gary Perinar, ex-
ecutive secretary-treasurer of the Chicago 
Regional Council of Carpenters, declared:  
“The importance of unions is more obvi-
ous than ever during the COVID-19 pan-
demic…Of all the injustices exposed by 
this public health crisis, the risks faced by 
non-union workers are the most apparent.”  
It was a direct call to non-union workers.  
 At the very least, the recent uptick 
in worker activism signals that there are 
groups of employees who are not currently 
represented by a labor union (and who 
may have never considered a union before 
this pandemic), who may be ripe for union 
organizing. As businesses move forward, 
and employee concerns increase regarding 
safety at work, wages, paid sick leave, child 
care, disability accommodations, and the 
status of laid off employees, worker activ-
ism is likely to continue percolating. Job 
insecurity, safety concerns, and benefits are 
the very matters that unions rely upon to 
organize workers.  

IF YOU HAVE ANY NON-UNION
EMPLOYEES WHO HAVE VOICED 
CONCERNS OVER WAGES, JOB
INSECURITY, SAFETY, AND BENEFITS 
OVER THE PAST SEVERAL MONTHS, 
NOW IS THE TIME TO ASSESS
YOUR VULNERABILITY TO
ORGANIZATION AND CONSIDER 
YOUR AVOIDANCE PLAN.

1. Identify who your supervisors are (as de-
fined by the National Labor Relations 
Act) and get them trained on identifying 
and dealing with protected, concerted 
activity and union organizing. A true 
“supervisor” cannot be represented by a 
union and is not protected by the NLRA. 
They are also agents of your company—
which means their actions can create li-
ability for your company—so training is 
key. They need to know what they can 
and cannot do under the law.  

2. Reevaluate your existing policies for clar-
ity, perceived unfairness, and employee 
relations. What have employees raised 
concerns about over the last 6 months? 
Last year? A union will often focus em-
ployees on what they consider to be un-
fair policies.  

3. Benchmark wages and benefits. What are 
the area wages and benefits in your spe-
cific industry? A union will often promise 
more money and better benefits. So, it is 
best to know now and be prepared with a 
response.

4. Identify employee relations problems 
now and deal with them before employ-
ees turn to a union. Get feedback from 
the group of employees who are vulner-
able to union organization. Sometimes 
union avoidance is as simple as tweaking 
a supervisor’s management style.

5. Train management on positive employee 
relations. Your supervisors need to know 
about the importance of providing regu-
lar feedback to employees and maintain-
ing open communication with them.

6. Get a communications plan in place in 
the event that union organizing begins or 
has begun.  

 Merely being aware of a potential 
threat of union organizing or other pro-
tected, concerted activity at your workplace 
is not enough. Thorough assessment and 
planning are necessary now, so that if the 
need arises, responses can be timely, effec-
tive, and within the parameters of the law.  
Also, keep in mind that if your employees 
are already engaged in concerted activity 
to object to or seek to improve their work 
terms and conditions, their conduct is 
generally protected by the National Labor 
Relations Act – whether or not they belong 
to a union. An employer must tread care-
fully under these circumstances as any ad-
verse, discriminatory, or coercive actions 
may be deemed a violation of federal labor 
law. 

Beverly Alfon is a partner in 
SmithAmundsen’s Labor & 
Employment Practice Group, 
representing management 
before the National Labor 
Relations Board, labor ar-
bitrators, state and federal 
courts, the EEOC and Illinois 

Department of Human Rights. Contact: balfon@
salawus.com.
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 The preceding year showcased several 
procedural changes related to the prosecu-
tion and maintenance of trademark filings 
before the United States Patent & Trademark 
Office (USPTO). In this article, I take a 
look at three seemingly benign procedural 
changes that are showing a lasting conse-
quence on securing and maintaining trade-
mark registration rights in the United States.
 These new procedural requirements 
may feel like a nuisance to trademark hold-
ers, but the USPTO’s overarching goal is to 
reduce the increasing number of trademark 

filings with improper representations and 
claims and improve the integrity of the reg-
ister. To accomplish this goal, the USPTO 
now requires trademark holders to provide 
an email address and disclose their domicile 
address, and non-U.S. trademark holders 
are required to hire licensed U.S. counsel.
 Failure to comply with these new re-
quirements can impact a trademark hold-
er’s ability to obtain a filing date with the 
USPTO and may lead to increased time 
and money spent by trademark holders to 
secure and maintain rights.

TRADEMARK HOLDER EMAIL 
ADDRESS
 Effective February 15, 2020, all filings 
made with the USPTO with respect to new 
or pending applications and registered 
marks must provide an email address for 
the trademark holder. This requirement ap-
plies regardless of whether the trademark 
holder is represented by U.S. counsel, in 
which case counsel also provides its email 
address. 
 A filing date for new applications will 
not issue if this rule is not followed. The 

Katie Markert   Barclay Damon LLP

Failure to Satisfy
Three New 

Requirements
Could Put your 

Trademark at Risk
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singular exception is a request for an ex-
tension of protection under the Madrid 
Protocol, which will be granted a filing 
date. Further, the USPTO will not request 
an email address for the trademark holder 
of a request for an extension of protection 
under the Madrid Protocol if the applica-
tion is otherwise in a condition to proceed 
to the publication phase.
 In the lead up to this rule’s implemen-
tation, considerable concern was voiced by 
trademark practitioners regarding practical 
consequences that may result, which led to 
several delays of the rule’s effective date.
 One such concern was, and remains, 
adequately protecting trademark holders 
represented by attorneys. When the rule 
first took effect, the USPTO’s position was 
that it would not disclose in its Trademark 
Status and Document Retrieval system the 
trademark holder’s email address for those 
filings submitted by an attorney, but the 
document filed (and also publicly avail-
able) would not be altered to mask the 
trademark holder’s email address. This 
meant that holder e-mail addresses could 
be located fairly easily through a review of 
the USPTO’s publicly available records. It 
was swiftly learned that this system was in-
adequate to deter bad-faith actors desiring 
to capitalize on accessibility to the email ad-
dresses of trademark holders for purposes 
of distributing misleading communications. 
The USPTO responded, and the current 
practice is that email addresses for trade-
mark holders represented by U.S. attorneys 
are masked in publicly available documents 
maintained by the USPTO. 
 Likewise, concern was expressed that 
trademark holders with ongoing represen-
tation by U.S. counsel may receive USPTO 
official notices that are also transmitted to 
counsel and that such duplicative corre-
spondence may cause confusion for trade-
mark holders. At this time, the rule is still 
too fresh to know the extent to which this 
concern will come to life.
 From a practical perspective, it is well 
advised for trademark holders, whether or 
not working with U.S. trademark counsel, 
to establish a general email account for 
satisfying this requirement. In doing so, 
trademark holders mitigate issues related to 
personnel changes (and the attendant ter-
mination of email accounts) and inadver-
tent disclosure of employee-specific email 
accounts to bad-faith actors.

FOREIGN TRADEMARK APPLICANTS 
& REGISTRANTS MUST HIRE U.S. 
COUNSEL 
 Effective August 3, 2019, the USPTO 
implemented a new rule requiring all ap-

plicants and registrants with a non-U.S. do-
micile be represented by an U.S. licensed 
attorney. Prior to this rule taking effect, a 
trademark applicant or registrant was able 
to choose whether or not to hire counsel, 
regardless of such applicant’s or registrant’s 
position as a U.S. or foreign person or en-
tity. 
 This new rule focuses on the term “do-
micile” to determine whether a trademark 
holder is required to comply with the rule 
and hire an attorney. The Code of Federal 
Regulations defines “domicile” at 37 C.F.R. 
§2.2(o) as meaning “the permanent legal 
place of residence” of an individual or the 
“principal place of business” of an entity.
 Submissions filed following the rule’s 
effective date are reviewed by the USPTO to 
determine if the domicile address listed in 
the filing is a foreign address. Where the re-
cord reflects a foreign address, the USPTO 
then checks to see whether the record iden-
tifies a U.S. attorney as counsel. Where U.S. 
counsel is not identified, the USPTO issues 
a refusal in an official action that provides 
the trademark holder six months to hire 
U.S. counsel to appear as attorney of record 
in connection with the trademark applica-
tion. Failure to satisfy the requirement can 
result in the USPTO issuing a final refusal. 
 Trademark holders who attempt to sub-
vert the U.S. attorney requirement by updat-
ing the domicile address to a U.S. address 
will undergo additional inquiry and be re-
quired to provide documentation to support 
the change of address representation.
 As one example, this rule imparts a 
meaningful change to trademark holders 
filing with the USPTO for an extension of 
protection under the Madrid Protocol. The 
Madrid Protocol is a filing treaty intended to 
be a cost-effective streamlined procedure for 
trademark holders to secure rights in multi-
ple countries without the need to hire a local 
agent at the filing phase. In practice, any 
party utilizing the Madrid Protocol and des-
ignating the United States for a registered 
extension of protection must be prepared to 
receive an official action requiring appoint-
ment of U.S. counsel regardless of whether 
there are other substantive or procedural 
issues warranting refusal by the USPTO.  

THE USPTO MUST KNOW WHERE 
TRADEMARK HOLDERS RESIDE
 Contemporaneous with the require-
ment for foreign trademark holders to hire 
U.S. counsel, the USPTO implemented a 
change related to use of post office box ad-
dresses. Now that trademark holders must 
provide a domicile address, a post office 
box address or other similar variation that 
lacks a street address alone is insufficient. 

This change impacts all trademark holders 
filing at the USPTO regardless of status as a 
U.S. or foreign individual or entity. 
 Trademark holders are cautioned 
against attempts to circumvent this re-
quirement by securing a personal mailbox 
at businesses like The UPS Store, where 
a real street address is provided. In other 
words, this type of address, while displaying 
a street address, is not a physical address 
where a trademark holder lives or conducts 
business. The USPTO has systems in place 
to identify these types of “improper” ad-
dresses.
 While a post office box address may 
be used to file a trademark application and 
obtain a filing date, the USPTO will refuse 
registration until such time as the trade-
mark holder provides its domicile address. 
Likewise, holders of registered marks must 
comply with this requirement in connec-
tion with maintenance filings. 
 In addition to the USPTO requiring 
the domicile address, such information is 
also made a part of the USPTO’s public re-
cord for applications and registrations. This 
means that well-intentioned and ill-inten-
tioned actors can easily exploit the USPTO’s 
online database of publicly available records 
to obtain the domicile address for individu-
als and businesses. The USPTO recognizes 
that situations may arise where a trademark 
holder has a legitimate reason why its do-
micile address should not be public. To ad-
dress those situations, the public component 
of this rule may only be waived in circum-
stances where a trademark holder makes a 
successful showing in a petition to the direc-
tor of the USPTO requesting relief from this 
rule due to extraordinary circumstances.
 Trademark holders are encouraged 
to be mindful of and appropriately com-
ply with these three procedural changes 
to avoid unnecessary delay and expense in 
connection with securing and maintaining 
U.S. trademark registration rights.

Katie Markert  of Barclay 
Damon LLP concentrates 
her practice on trademark 
protection, including select-
ing, searching, and clearing 
trademarks; developing brand 
portfolios; monetizing and li-
censing intellectual property; 

and enforcing intellectual property rights. She 
routinely prosecutes trademark applications before 
the USPTO and handles appeals of decisions on 
the registrability of trademarks as well as trade-
mark opposition and cancellation proceedings 
before the Trademark Trial and Appeal Board. 
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INTRODUCTION
 The year is 2020. A global pandemic, 
killer wasps, and now …killer robots? At this 
point, it is hard not to believe all of these as 
true. In fact, the reality is that all of these 
are truths. While killer robots sound like the 
plotline to 2004 science fiction film I, Robot 
(which ironically was set in 2020), artificial 
intelligence advancements have made these 
robots more than science fiction. Today, 
machines and robots have elite and sophis-

ticated programming that make them both 
extremely helpful and potentially dangerous. 
 While the global pandemic has put a 
pause on many aspects of life, the progress 
and advancements in the artificial intelli-
gence realm continues. Many industries are 
responding to this new norm and trying to 
understand the risks in this new and exciting 
field. One major question is how do we de-
termine who is responsible when a machine 
utilizing artificial intelligence fails? 

WHAT IS ARTIFICIAL INTELLIGENCE
 Artificial Intelligence, or AI, is any com-
puter system or program that is able to rec-
ognize an event or situation, and decide to 
do, or not do, something. These programs 
“think” and behave in a manner that mirrors 
that of a person, without the risk of fatigue 
or exhaustion. Efficiency is the goal for most 
companies and people in their daily life. AI 
robots provide an efficiency that humans 
simply cannot. 

The Application of Strict 
Product Liability Principles

to Accidents Caused by 
Artificial Intelligence
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 Manufacturing industries are utilizing 
AI to boost efficiency and production num-
bers. Assembly lines and machines can be 
programmed to move and perform at levels 
far beyond that of a person. This capability 
allows for much greater production. Everyday 
we utilize a form of AI to make life easier. 
 We dictate our texts to Siri, and our 
phones contain and control everything 
from finances to how we arrive to work. We 
can lock our doors and set our alarms from 
hundreds of miles away with the press of a 
button. Alexa can wake us up, start the cof-
fee maker, and order more pandemic snacks 
without us lifting a finger. Once upon a time, 
cruise control was the most our cars could 
do, now our cars can drive themselves.
 The question is what do we do when 
these machines we have programmed to 
behave intelligently begin to “think” out-
side of the programming and capabilities 
we thought they were capable. Afterall, in-
telligence is the ability to acquire and apply 
knowledge and skills. It is not unrealistic to 
expect AI to learn and adapt as needed. 
 So, what happens when the AI expands 
beyond its programming and “malfunctions” 
to the point of causing an accident?  Who 
is responsible?  The manufacturer, designer, 
programmer, owner or operator?  The un-
known of AI makes the actual implementa-
tion of laws and regulations a difficult path 
to determine, but one of great importance. 
If AI is capable of causing damage to per-
sons and property, someone (or something) 
will be held accountable. But should these 
claims be governed under a traditional prod-
uct liability framework?

IS AI A PRODUCT OR A SERVICE? 
 In order to determine whether product 
liability principles will apply in the field of 
AI claims, the initial question that must be 
answered is whether the courts will consider 
AI to be a product or a service. 
 Software has not traditionally been con-
sidered a “product” for product liability pur-
poses, under either the Restatement Second 
or Third of Torts. And although the desig-
nation of whether AI should be considered 
a product is not fully defined, one court has 
recently waded into the issue.  In Rodgers v. 
Christie, 795 Fed. Appx. 878 (3d Cir. 2020), 
the Third Circuit Court of Appeals applied 
the definition of a product contained in the 
Restatement (Third) of Torts, in holding 
that a multifactor risk estimation software 
program, used in evaluating the risk to the 
community of prisoners considered for re-
lease, was not a product for purposes of a 
strict liability claim brought by the family of 
a man murdered by a recently released pris-
oner. The court relied upon the Restatement 

Third of Torts, which defines a “product” 
as “tangible personal property distributed 
commercially for use or consumption.”  The 
court declined to deem the software system 
a product because it was “neither tangible 
personal property” nor “analogous to” it.  
Instead, it was an “algorithm” or “formula” 
that analyzed various factors to estimate the 
risk of an offender to the community. The 
court further found that the risk estimation 
software would not be deemed a “product” 
because “information, guidance, ideas, and 
recommendations” could not qualify as a 
product under the Restatement.  
 Notwithstanding the Restatement Third 
definition, the ultimate designation of AI 
as a product or service is far from settled. 
Resolution of this issue is extremely important, 
however, because if AI is a product, strict liabil-
ity principles apply; if AI is a service, it will not. 

STRICT LIABILITY
 Strict liability claims fall into one of 
three categories: Defective design, defective 
manufacturing, and failure to warn. Some 
commentators argue that strict liability is the 
best response to the growing AI industry as 
these intelligent machines pose an increased 
risk of harm to individuals.  If AI causes an 
injury or spontaneously malfunctions, neg-
ligence will not have to be proven, and an 
innocent party will not bear the financial 
burden of such an accident.
 It is not yet clear how these principles 
will be applied in more concrete applications 
such as self-driving cars. Self-driving cars are 
a convenience that appeal to many consum-
ers. Even if the car is not fully autonomous, 
the smart systems in place allow the car to 
do a lot for the operator. These cars can stop 
themselves to avoid an accident or parallel 
park with only the press of a button. However, 
once the car takes control, is the operator still 
at fault? If the car is programmed to think 
and react, one might assume the operator 
can rely on this intelligence. This may seem 
true, however, the car is still a car.
 With regard to partially autonomous vehi-
cles, strict products liability may not be the best 
liability structure because an operator should 
still have ultimate control and responsibility 
over the vehicle. Of course, the product should 
be provided with full and adequate warnings 
and instructions about the limitations of the 
AI and the role of the operator.
 In contrast, some argue the application 
of strict liability principles to accidents involv-
ing fully autonomous vehicles is fair because 
the manufacturer has implicitly promised 
to provide a fully autonomous vehicle that 
does not need human intervention to safely 
operate. But what is the standard to apply in 
determining whether a defect exists in the 

AI?  Some jurisdictions apply the consumer 
expectations test to product liability claims. 
Arguably in those jurisdictions a plaintiff 
could argue they reasonably expected the ve-
hicle to avoid collisions as a matter of course. 
But many jurisdictions apply the risk utility 
analysis to determine whether a product is 
defectively designed, asking whether the 
product creates such a risk of an accident 
that an ordinarily prudent manufacturer 
would not have put it on the market. How 
do you determine whether a defect in the 
AI exists under this standard? Should you 
compare the accident incident rate of the 
autonomous vehicle with that of a human 
driver? Surely, the autonomous vehicle will 
have a significantly lower accident rate than 
human driver. If this is the standard, how are 
injured persons expected to recover?  
 An interesting proposal in the AI world 
is to offer insurance to drivers for accidents 
involving fully autonomous vehicles. The 
policy would be used to offset the damages 
caused by accidents related to AI malfunc-
tions. States could require this insurance for 
autonomous vehicles. Similar to a warranty 
with a product, this insurance would provide 
some protection to the victim, the owner, the 
manufacturer, and those responsible for de-
signing the AI. 

CONCLUSION
 The technological advancements we 
have made with regard to AI are vast and 
profound. The AI industry is thriving. But 
in order for this industry to continue to ad-
vance we will need to determine how to al-
locate the risk of loss when things go wrong. 
Product liability principles seem to provide 
an obvious framework for determining liabil-
ity, but as shown above, it is not always that 
simple and we still have a way to go.
.
.
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 The coronavirus disease pandemic 
came out of nowhere and has literally 
shaken almost every individual and business 
to the core. While the scientific and medi-
cal communities bear the tremendous bur-
den of saving human lives, the insurance 
industry is being called upon, in essence, to 
save the economic lives of businesses across 
the country by way of business interruption 
insurance claims.  
 The insurance industry has overwhelm-
ingly taken the position that business inter-
ruption policies do not cover claims related 
to COVID-19. As a result of coverage deni-
als, businesses are filing lawsuits requesting 
that courts force insurance companies to 
pay. In fact, business interruption lawsuits 
filed in federal courts increased by 300% 
from March through June 2020, according 
to one legal analytics firm. Experts expect 
the number of cases ultimately filed to be 
in the thousands.  

DIRECT PHYSICAL LOSS OF OR 
DAMAGE TO PHYSICAL PROPERTY
 Many standard business policies pro-
vide coverage only for losses caused by di-
rect physical damage. Some plaintiffs have 
argued that the presence of the coronavirus 
on their premises constituted physical dam-
age. Others have argued that the forced clo-
sure of their business was sufficient to have 
directly affected the use of the property as 
required by their policy. Insurers have, in 
turn, argued that COVID-19 has not caused 
a direct physical loss and, therefore, the 
claims are not covered under the policies 
at issue. Whether a direct physical loss has 
been suffered by an insured will likely be a 
key issue in almost all COVID-19 business 
interruption litigation.

VIRUS EXCLUSIONS
 Many commercial policies specifically 
exclude “loss or damage caused by or re-

sulting from any virus, bacterium or other 
microorganism that induces or is capable 
of inducing physical distress, illness or dis-
ease.”  This language, insurance companies 
assert, clearly applies to the coronavirus 
and supports the denial of business inter-
ruption claims. Thus, even if a business 
suffered a direct physical loss or damage, 
insurers argue that claims for COVID-19 
would still be excluded from coverage.

COURT DECISIONS
 With several months having passed 
since the first business interruption cases 
were filed, some courts across the coun-
try have begun to issue decisions which 
provide some insight into how the novel 
coverage issues may be resolved. The first 
opinion came from a circuit court judge in 
Michigan in Gavrilides Management Company, 
et al. v. Michigan Insurance Company.  The 
court held that no coverage was owed under 

Business Interruption Insurance Lawsuits Related to
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the policy because there was no direct 
physical loss of or damage to property. The 
court noted that the loss or damage “has 
to be something with material existence. 
Something that is tangible. Something . . 
. that alters the physical integrity of prop-
erty.” According to the court, “direct phys-
ical loss or damage” requires more than a 
loss of use or access. The plaintiff in this 
case did not allege any physical loss of or 
damage to the actual restaurants. Instead, 
the claim was based specifically on closures 
related to government orders prohibiting 
restaurants from being open.  
 The court also noted that, while gov-
ernment acts would have been covered 
under the policy, those government actions 
would have to result in direct physical loss 
or damage. In the Gavrilides case, no such 
loss or damage was alleged. In addition, 
the court held that the virus exclusion in 
the policy unambiguously excluded cover-
age for losses which resulted from COVID-
19. Therefore, even if there was physical 
damage, the virus exclusion would have 
precluded coverage. Accordingly, the court 
granted the insurer’s motion for summary 
judgment.  That first decision was a big win 
for the insurance industry.  
 While state courts in California and the 
District of Columbia, as well as federal courts 
in Texas and California, have similarly ruled 
on behalf of insurance companies, not all 
courts have been as favorable. In August, a 
federal court in Missouri declined to grant an 
insurer’s motion to dismiss a business inter-
ruption claim in Studio417, Inc. v. Cincinnati 
Insurance Company.  The plaintiffs in that case, 
a group of restaurant and hair salon owners, 
asserted that the properties were likely in-
fected with COVID-19 from customers who 
had visited the properties. They argued that 
the coronavirus was a physical substance that 
actually attached itself to and rendered the 
properties unsafe and unusable, resulting in 
a suspension of or reduction in operations. 
The Missouri court decided that the plaintiffs 
in that case had adequately pleaded a “direct 
physical loss” to their properties. Central to 
the court’s decision was the distinction be-
tween the terms physical damage and phys-
ical loss. In the court’s opinion, loss meant 
“the act of losing possession” and “depriva-
tion.” The court found that the allegations 
that COVID-19 was a physical substance that 
deprived them of use of the property by mak-
ing it unsafe and unusable was sufficient at 
that stage of the litigation to survive the mo-
tion to dismiss.  
 The next day, a federal court in Texas 
reached a completely different result in 
Diesel Barbershop, LLC v. State Farm Lloyds. The 
court determined that “tangible injury to 
property” was required in order to establish 
a “direct physical loss” within the meaning of 

the policy at issue. While the court acknowl-
edged that other substances such as ammo-
nia, carbon monoxide and E. coli had been 
deemed sufficient to establish direct physical 
loss in prior cases, the court opined that a 
“distinct, demonstrable physical alteration 
of the property” was required and that it 
had not been established in the case before 
the court. In addition, the court noted that 
the policy language excluded coverage for 
losses caused by a virus so even if the plain-
tiffs could have proven direct physical loss, 
the virus exclusion in the policy would bar 
the claims. Accordingly, the court granted 
the defendant’s motion to dismiss.

BAD FAITH AND UNFAIR TRADE 
PRACTICES CLAIMS
 In addition to the rapid increase in 
business interruption litigation, courts have 
seen a dramatic increase in the number of 
bad faith and unfair trade practice claims 
related to COVID-19.  Several lawsuits have 
been filed alleging that insurers have been 
acting in bad faith by not properly evaluat-
ing the facts and circumstances surround-
ing individual claims before denials are 
issued. In addition, several complainants 
have alleged that insurers have engaged 
in unfair or deceptive trade practices by 
promising coverage and wrongfully deny-
ing claims for which they never had an in-
tention of actually providing coverage.  

EFFECT ON INSURANCE INDUSTRY
 Most insurers argue that business in-
terruption policies were written to cover 
natural disasters, not global pandemics, 
and that paying on the massive volume of 
claims would likely bankrupt the industry. 
“Pandemics are not insurable because they 
are too widespread, severe, and unpredict-
able to underwrite,” said David Sampson, 
president and CEO of the American 
Property Casualty Insurance Association 
(APCIA). The APCIA has estimated that 
small businesses with 100 or fewer employ-
ees were losing between $255 billion and 
$431 billion per month due to COVID-19 
closures. Premiums collected by insurance 
companies for business interruption cover-
age only amount to between $6 to $8 billion 
per month. If insurers had to pay on all of 
the losses, the insurance industry argues 
it would be completely gutted. At the very 
least, the APCIA argues, paying the claims 
would cause tremendous downstream effects 
for all Americans who use insurance because 
the business interruption losses would have 
to be made up by other policyholders. 

STATE AND FEDERAL LEGISLATION
 Because most insurance companies are 
responding to claims for business interrup-
tion coverage related to COVID-19 with de-

nials, countless business are left with losses 
that very well may lead to permanent clo-
sure. In an attempt to prevent that, legisla-
tors in nine states, the District of Columbia 
and Puerto Rico have introduced bills that 
would mandate retroactive business inter-
ruption coverage for COVID-19 claims. 
None of those bills have proceeded very far 
through the legislative process.  
 Similarly, the federal government is 
considering legislative action. The Business 
Interruption Relief Act, which would create 
a program whereby insurers who pay claims 
voluntarily could obtain reimbursement 
from the federal government, is pending in 
the House. The Pandemic Risk Insurance 
Act is also being floated in Congress. It 
would require insurers to cover the losses 
up to $250 million, at which point the fed-
eral government would step in and serve 
as a backstop. The National Association 
of Insurance Commissioners has strongly 
opposed such legislation, arguing that it is 
unconstitutional for the government to es-
sentially re-write private contracts. Instead, 
the insurance industry is urging Congress 
to do more to provide direct financial relief 
for small businesses.

OTHER SOLUTIONS
 Some believe that businesses, insur-
ance companies and the federal govern-
ment will likely have to work out some type 
of resolution to keep both businesses and 
insurers going. Reaching an agreement on 
the complex issues involved will not likely 
be a quick process. In the meantime, the 
number of COVID-19 business casualties 
will continue to rise.  
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 Experts estimate that in 2019 alone, the value 
of global merger and acquisition (“M&A”) deals 
amounted to a staggering $3.7 trillion. It is com-
mon for M&A transaction documents to include 
alternative dispute resolution provisions between 
and among the parties of the transaction whereby 
parties agree how disputes or controversies will 
be resolved. These provisions also often include a 
mandatory mediation process, which can be bind-
ing or non-binding, followed by an arbitration 
provision or an agreed upon litigation provision 
that typically includes a venue and choice of law 
designation (“ADR Provisions”). 
 Practitioners and business owners should 
be aware that most M&A transaction documents 
also include significant provisions providing for 
the resolution of financial disputes by way of an 
agreed upon submission to forensic accountants. 
For those not well versed in the specifics and nu-
ances of M&A transactions, these “financial” alter-
native dispute resolution provisions can -- if not 
drafted properly and negotiated fairly -- create 
unintended consequences and ramifications for 
the parties.
 Typically, buyers and sellers of companies 
spend considerable time and resources valuing 
a target company for the purpose of determin-
ing a purchase price. In addition, parties spend 
time reviewing related factors, such as earnings 
multiples, book values, inventory and cash levels, 
working capital, growth projections and earn-out 
values. While the negotiation of the purchase 
price to be paid at closing is often the most critical 
economic/business factor to be agreed upon by 
the parties to a transaction, an often overlooked 
aspect of M&A transactions includes the impact 
and relationship of post-closing adjustments to 
an agreed-upon purchase price and the effect 
that such adjustments may have on the overall 
amount paid by a buyer and ultimately received 
by a seller(s). Sophisticated practitioners and par-
ties to an M&A transaction must spend as much 
time and energy on the post-closing adjustments 
as the pre-closing negotiation of a purchase price 
in order to avoid unwarranted surprises.  
 Except for strictly asset-based deals, because 
closings are typically completed on an agreed 
upon date based on estimated financial projec-
tions of the seller, the typical definitive agreement 
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in connection with an M&A transaction will 
often include several areas that will trigger 
the potential for an adjustment to a pur-
chase price after the actual closing, includ-
ing the following: adjustments regarding 
the amount of required working capital 
(which is typically defined as current assets 
minus current liabilities); adjustments with 
respect to earnings before interest, taxes, 
depreciation and amortization (“EBITDA”); 
adjustments to net book value (which is de-
fined as total assets minus total liabilities); 
adjustments with respect to indemnification 
obligations; adjustments with respect to de-
viations from representations and warranties 
made at the time of closing by the seller(s); 
and adjustments related to the calculation of 
earn-out provisions. 
 Once a closing date has been estab-
lished, the legal transfer of ownership will 
take place as of a closing date based upon 
estimated financial projections developed 
by the seller in conjunction with its internal 
financial team and outside public accoun-
tants. Most purchase and sale agreements 
will provide for a post-closing adjustment 
period, which provides the opportunity for 
the purchaser to review actual financial re-
cords with respect to working capital (in-
cluding cash, inventory levels and accounts 
receivable), net book value and earn-out 
provisions, and to adjust or reconcile the 
projections to actual figures, which are typ-
ically calculated within 60 to 120 days after 
the closing. To the extent that the projected 
numbers are more favorable than the ac-
tual, typically the sellers will owe the buyers 
money back and, conversely, to the extent 
the actual closing figures are more favorable 
than the projected numbers, the purchaser 
will owe the seller an additional payment.  
 Earn-out provisions can be used in 
the M&A arena to bridge the gap between 
respective opinions as to the value of the 
company. If a seller believes that the value 
is higher than what a purchaser is willing to 
pay, one way to bridge that value gap is to 
allow for an additional payment(s) of pur-
chase price consideration to the seller(s) 
post-closing if certain financial revenue 
targets in terms of revenue and profitabil-
ity are met by the seller(s). These types of 
arrangements can be helpful in bridging 
value discrepancy, but they are also fraught 
with the potential for disagreements and, 
at a minimum, a mismatch between the ex-
pectation of the seller(s) (who no longer 
owns the company but is dependent on 
its financial health for the additional pay-
ment) and the purchaser, who will have 
a vested interest and the right to run the 
company as it deems appropriate even if it 
means undermining the potential that the 

seller(s) may meet the financial projections 
to obtain its earn-out.
 Standard adjustments to the purchase 
price will account for changes in the compa-
ny’s financial condition after the purchase 
agreement is signed, especially if there is a 
long delay between the time of signing and 
the time of closing in order for the parties 
to obtain third-party regulatory consent. 
In such a case, post-closing purchase price 
mechanisms allow a protocol to modify the 
purchase price to account for changes in the 
seller’s financial condition. As a result, the po-
tential for an adjustment serves to focus the 
seller’s attention on continuing to run the 
selling company as efficiently and profitably 
as possible so as to maximize the purchase 
price and minimize the potential for a nega-
tive post-closing purchase price adjustment.  
 Similarly, post-closing purchase price 
adjustments provide a purchaser the abil-
ity to ensure the financial condition and 
integrity of the company at the time of clos-
ing despite closing on estimated financial 
figures. Purchasers are negotiating and 
paying for a company based upon a certain 
financial condition of the company. In the 
same way, the seller will be looking for a de-
gree of certainty in terms of receiving the 
agreed-upon purchase price and net clos-
ing proceeds.  
 Given that most M&A transactions are 
in fact closed on estimated financial figures, 
even where the parties are operating with 
the utmost good faith, there is a significant 
potential for disagreements to arise with re-
spect to the calculation and applicability of 
post-closing adjustments. Considering the 
value of most M&A deals both singularly and 
in the aggregate, these types of disputes can 
involve multiple millions of dollars.  
 While ADR Provisions are fairly stan-
dard within M&A transaction documents, 
practitioners and parties to these trans-
actions need to be aware that financial 
disputes are often governed by separate 
detailed provisions within the transaction 
documents and are handled outside the 
typical ADR Provisions. Standard practice 
is to provide that disputes regarding finan-
cial issues are to be handled by a “neutral” 
third party accountant. For lawyers who are 
used to standard litigation or traditional 
ADR Provisions, the use of a specific ADR 
Provision with respect to financial provi-
sions can seem unusual and/or cause sur-
prise. It is common to delegate the analysis 
of these financial post-closing adjustment 
issues to accountants who have a degree of 
familiarity in general with the issues and a 
background in forensic accounting and an-
alytical financial analysis. For lawyers who 
are used to arguing over specific legal is-

sues, these types of financial disputes often 
turn more on accounting issues, such as 
record keeping, past practice and custom 
of the seller(s), interpretation of generally 
accepted accounting principles or “GAAP,” 
and the specific language of the financial 
provisions and covenants of the definitive 
agreement, than on legal issues. 
 For that reason, practitioners and par-
ties to M&A transactions should take great 
care when entering into an M&A transac-
tion to ensure that financial books and re-
cords, especially on behalf of a seller, are as 
complete as possible and that the language 
of the financial terms and conditions and 
the post-closing financial adjustments pro-
vision in particular are reviewed closely 
by the seller’s internal financial team and 
outside regular accountants. Failure to in-
clude a detailed review of such provisions 
and to provide for frequent communica-
tion during the negotiation between and 
among the investment bankers, counsel 
and the internal and external accounting 
teams can be a trap for those who are not 
used to ADR Provisions substantially han-
dled by outside accountants. Past practice 
and custom of the seller is an extremely 
important component and consideration. 
Great care should be given when drafting 
the definitive agreement to ensure that the 
appropriate standards of review and com-
pliance are implemented. Similarly, the 
standard for any deviation that could give 
rise to a dispute with respect to post-clos-
ing financial adjustments and the process 
to select the neutral financial arbitrator 
should also be drafted with care. The par-
ties should also specify the time period for 
submitting disputed issues and the nature 
and extent of the authorized submissions 
and presentation to the arbitrator.
 Ultimately, while the use of financial 
ADR, just as with more traditional ADR 
Provisions for purely legal issues, can be a 
cost-effective and efficient way to resolve 
disputes, care must be given and close at-
tention to detail must be paid when draft-
ing the definitive agreement so as to ensure 
that the parties to the M&A agreement have 
their expectations reasonably met, and that 
surprises and financial issues are minimized 
and avoided.
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What the
Construction

Industry Needs to
Know to Navigate

COVID-19

 In early March of this year, the global 
coronavirus pandemic (“COVID-19”) en-
tered all of our lives creating disruption, con-
cern, and uncertainty. While the construction 
industry, for the most part, was considered 
essential, construction projects nevertheless 
continue to be impacted by COVID-19. The 
declared states of emergency nationwide, 
travel restrictions, quarantines and current 
and future COVID-19 cases have caused, and 
will cause, project delays, labor shortages and 
supply-chain effects. This will likely lead to 
project delays and increased costs, including 
extended general conditions, lost productiv-
ity, material escalation, labor escalation, stor-
age costs, extended home office overhead, 

increased travel costs and increased shipping 
costs. While stemming this pandemic and 
ensuring public safety is of the utmost im-
portance, construction industry professionals 
must also take practical steps to mitigate proj-
ect impacts and financial harm. We examine 
some of the hurdles COVID-19 presents and 
potential strategies for navigating those chal-
lenges.

UNDERSTAND AND
PROTECT YOUR RIGHTS
 It remains exceedingly important that 
parties review contract provisions to under-
stand and assess their obligations, risks and 
rights. Importantly, parties should pay par-

ticular attention to notice provisions, claim 
dispute provisions, change order proce-
dures, time extension provisions and force 
majeure clauses. While some contracts spe-
cifically spell-out pandemics as qualifying as 
a force majeure event, many are silent. Given 
the novel situation presented by COVID-19, 
there is little case law to guide the courts or 
arbitration panels who will interpret contract 
language.
 Additionally, real time documentation 
of COVID-19 impacts is key to presenting 
and pursuing time and cost claims and, in 
many cases, such documentation is required 
by contract to be submitted with such claims. 
This documentation consists of contempo-
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raneous project records, including notice 
letters, schedules, progress reports, daily logs, 
change orders, meeting minutes, cost reports 
and other project records. These records tell 
the story of what actually happened in real 
time and are the foundation of any future 
claim. Triers of fact, such as judges and arbi-
trators, will review these records in evaluating 
claims.
 Proper documentation of changes or 
impacts to a project can often be overlooked, 
as all parties are typically focused on building 
the project and maintaining ongoing busi-
ness relationships. It may take years to resolve 
COVID-19 related claims and the hand-shake 
deals or oral promises made on the construc-
tion site will not hold up to scrutiny by a court 
or arbitrator. Parties should provide notice, 
follow contract provisions regarding claims 
and maintain complete, clear and accurate 
records that provide facts and details of what 
actually transpired on site to memorialize the 
real time impact of COVID-19.

LABOR AND MATERIAL SHORTFALLS
 As COVID-19 continues to impact work-
flow, contractors are forced to deal with ev-
er-tightening fiscal obligations and potential 
health impacts to their work force. These will 
undoubtedly lead to labor shortages, which 
can result in delays and cost increases to 
any project. Additionally, many contractors, 
particularly those with specialized skill sets, 
will seek work opportunities in neighboring 
states. The travel restrictions implemented 
by each individual state further complicate a 
contractor’s ability to perform such work. In 
order to prevent or minimize any disruptions 
to the flow of work, contractors should seek 
to develop relationships with local tradesmen 
to insure they are able to adequately staff a 
project if a travel restriction is put in place.
 Similar to labor, COVID-19 has adversely 
affected the flow and availability of mate-
rials. It is imperative that parties consider 
alternative suppliers for project materials as 
COVID-19 has had far-reaching implications 
on global trade creating a scarcity of construc-
tion materials and delaying delivery of others. 
In order to overcome any supply chain issues, 
we suggest taking proactive steps to develop 
relationships with multiple material suppliers 
or in the alternative build into the contract 
protections for supply shortages.

SITE SAFETY IS PARAMOUNT
 Safety is a primary concern in the con-
struction industry. COVID-19 only increases 
the vigilance with which contractors must 
adhere to safety protocols and must adapt 
to ever-changing industry and governmental 
regulations. Unlike some other safety risks, 
COVID-19 has the potential to completely 

halt a construction project. In order to pre-
vent this, parties are encouraged to take 
proactive measurements to limit the spread 
of the virus. Contractors should conduct a 
job hazard analysis to identify activities that 
require work to be conducted in enclosed 
spaces or require individuals to work in close 
proximity with one another. After identifying 
potential hazards, contractors should strat-
egize on how to limit or prevent potential 
exposure through project scheduling and 
the use of personal protection equipment or 
“PPE” (masks, visors, eye protection, gloves, 
etc.).
 In addition to providing safety equip-
ment, contractors should train their workers 
on the signs and symptoms of COVID-19 
by explaining how the disease is potentially 
spread, including that many who contract the 
disease are asymptomatic and can still spread 
the disease, even if they themselves are not 
experiencing symptoms. Contractors should 
also advise employees to avoid unnecessary 
physical contact with others and to maintain 
proper social distancing (6 feet) whenever 
possible. In order to further limit the poten-
tial spread of COVID-19, contractors should 
adopt appropriate cleaning practices, includ-
ing hand washing and the regular cleansing 
of work surfaces and equipment.
 The Occupational Safety and Health 
Administration, the Center for Disease 
Control and Prevention, as well as the indi-
vidual state government websites have all 
published recommended guidelines for con-
struction. These resources can be extremely 
informative and assist parties in proceeding 
with construction projects in a safe and re-
sponsible manner. Additionally, contractors 
are also strongly encouraged to revisit their 
own site safety plans to ensure they meet or 
exceed the personal protection equipment 
and site safety regulations needed.

NEW BUSINESS IN THE AGE OF 
COVID-19
 As COVID-19 cases continue to spike, 
all parties to construction projects must be 
cognizant of the negative impact it can have 
on their businesses. It has become imper-
ative to account for these potential impacts 
at the bidding and contract drafting stage of 
the construction process to ensure the risks 
associated with COVID-19 are allocated ap-
propriately and that the contract accounts 
for any potential impacts. Parties should pay 
closer attention to the claims and force majeure 
provisions in their contracts, as they will likely 
need to be broadly written to account for 
pandemics and declared states of emergency. 
Sharp drafters may try to limit a party’s abil-
ity to recover for COVID-19 related expenses 
or delays by arguing that COVID-19 is now a 

foreseen condition and therefore should have 
been contemplated by the parties at the time 
the contract was executed. This risk-shifting 
strategy can have wide-spread implications for 
all those involved.
 In addition, forging new business rela-
tionships has become exceedingly difficult in 
light of COVID-19. In the past, the best way to 
develop new business was through in-person 
communication. This was often accomplished 
through networking, marketing and industry 
events, all of which have been placed on hold 
as a result of COVID-19. In order to overcome 
this change, parties must adapt and develop 
new methods for developing relationships 
and marketing their skills. Construction in-
dustry associations have developed alternative 
methods of bringing people together virtually 
through Zoom meetings or online presenta-
tions. Additionally, many in the construction 
industry have taken to social media to adver-
tise and solicit work. These alternative meth-
ods are critical to developing new business 
and will continue long after COVID-19.

CONCLUSION
 COVID-19 has adversely impacted us 
all, but the construction industry is uniquely 
situated to adapt and overcome. In order to 
do so, we need to reevaluate how we do busi-
ness, focus more on our core strengths and 
become more versatile in how we perform 
our work. Ultimately, this will lead to a stron-
ger industry that is equipped and prepared to 
handle even the most turbulent waters.

.
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 Not long ago, the idea of unmanned 
vehicles roaming the skies at our behest 
seemed something out of science fiction. 
Very soon, it will just be business as usual. 
There are already nearly half a million 
drones registered for commercial use in the 
United States.1 They are being used across 
a wide range of industries as an innovative 
and cost-effective solution to various chal-
lenges.   
 The insurance industry is particu-
larly well-suited to benefit from the use of 
drones. Insurers that implement drone pro-
grams stand to enhance worker safety, im-
prove work efficiency, and save substantial 
cost. Following is a brief overview of drone 
design and some practical ways insurers 
can use drones, including a case study that 
shows the advantages of drones.  
 All drones share certain features that 
make them useful to insurers. To begin with, 
they are small, easily maneuverable, and far 
less expensive than manned aircraft.2 They 
can cover large areas quickly and, because 
they have no onboard pilot, can access 
places that are unsafe for human travel. An 
insurer can accomplish most drone-related 
tasks with just two models: the multi-rotor 
drone and the fixed-wing drone.

 Multi-rotor drones are best suited when 
one needs a small camera in the air for a 
short period of time.3 Their multiple rotors 
allow for precise controls, making them 
perfect for aerial photography. However, 
their flight duration and speed are limited. 
Current battery technology limits flight time 
to around 25 minutes when carrying lighter 
camera equipment. A heavier payload will 
shorten the flight time. As such, multi-rotor 
drones might not be suitable for projects re-
quiring long distance travel. 
 Fixed-wing drones rely on wings instead 
of rotors to provide vertical lift—a more en-
ergy efficient design than the multi-rotor 
variety. They can also run on fuel engines, 
as opposed to electric, with some models 
capable of staying aloft for over 16 hours. 
This longer flight time lends itself to large- 
scale aerial mapping, a task ill-suited for 
multi-rotor drones. While fixed-wing drones 
are more efficient, they are not as flexible 
as their multi-rotor counterparts. Their de-
sign prevents them from hovering in one 
location, making them a poor candidate for 
general aerial photography. 
 The areas of claims adjustment, risk as-
sessment, disaster management, and fraud 
monitoring can all benefit greatly from in-

corporating drones into an insurance compa-
ny’s operations. When put to the task, these 
drones offer insurers increased efficiency and 
productivity from their workforce, a corre-
sponding improvement in customer satisfac-
tion, and long-term financial gains.
 Drones also enhance safety in two 
major ways: they reduce the number of 
workers needed in the field, and they pro-
vide safer working conditions for the field 
workers who are needed.   
 Claims adjusters often encounter haz-
ardous situations. They climb ladders to 
access roofs and chimneys. Complex fire in-
vestigations may require scissor lifts or box 
trucks to evaluate the scene and determine 
the fire’s origin.4 Where damage is exten-
sive, adjusters might need expert advice on 
a building’s structural integrity and whether 
toxic materials are present.5 Harsh weather 
conditions exacerbate these dangers and 
present risks of their own.6  
 Using drones eliminates these and 
other hazards. No longer would a claims 
adjuster need to scale a ladder with a cam-
era in one hand and a notepad in the other. 
Instead, the drone performs the dangerous 
work, while also providing features that 
make adjusting claims more efficient and 
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productive. For example, a drone equipped 
with an infrared camera can more easily de-
tect potential air or water leaks, saving an ad-
juster significant time. With drones, claims 
adjusters can quickly obtain high resolution 
images of roofs, interiors of large ware-
houses, and other difficult to reach areas. 
Moreover, drone technology allows for the 
sharing of drone-captured data in real time. 
This gives adjusters in the field easy access to 
remote specialists, enabling more accurate 
decision-making and faster claims process-
ing--all while the claims adjuster is a safe dis-
tance away from any hazards.   
 Natural disasters are unfortunately in-
creasing worldwide, both in frequency and 
severity. In these scenarios, claims adjust-
ers encounter blocked roadways, downed 
power lines, unstable buildings, and flood-
ing, to name a few. Further, civil authorities 
might limit access to certain areas in a ca-
tastrophe’s wake to facilitate rescue or other 
public safety efforts. For example, when a 
tornado struck Joplin, Missouri, in 2011, ac-
cess issues and the sheer scope of the dam-
age prevented insurers from identifying the 
perimeter of the loss for three full days—
usually a half-day job.7 Resolving total loss 
claims took two weeks, even with adjusters 
working 18-hour days. 
 Using drones to assess damages gives 
adjusters access to disaster sites without 
compromising their safety, enabling faster 
claims processing. Even if a site is accessi-
ble, using drones still provides advantages. 
Drones can travel faster than people, and 
the images they capture provide adjusters 
with a richer data set to use during the 
claims process.8 
 Drones can also be useful to monitor 
fraud arising out of disasters and other sit-
uations. For example, before a hurricane 
makes landfall, a fixed-wing drone can sur-
vey a large area and document pre-existing 
damages to structures.9 Once the storm 
passes, an insurer can then use the images 

to discern pre-existing damages and dis-
prove false claims. 
 Risk assessment is another area that can 
benefit from drones. To assess property and 
liability risk, risk engineers must often travel 
to various locations to conduct surveys and 
gather data. With a drone operator in the 
field, the need for risk specialists to travel 
is eliminated, saving time and cost. Instead 
of being in-person, the risk engineer can 
view the property in real-time, provide in-
structions to the drone operator, and even 
remotely control a drone’s camera system. 
Further, drone technology allows multiple 
specialists to actively participate in a survey, 
from virtually anywhere with internet access. 
Doing so also allows all the necessary work 
to be performed in a single site visit.   
 Iowa-based insurer EMC Insurance 
Group has already begun to reap the bene-
fits of a successful drone program.10 Because 
the Midwest is often exposed to severe con-
vective storms, roof-related claims repre-
sent a significant portion of EMC’s property 
losses. For safety reasons, EMC does not 
send its personnel onto rooftops, so they 
could only provide insureds with general in-
formation regarding roof risks and control 
measures. 
 EMC was looking for a way to provide 
its customers with personalized, value-added 
roof assessments and loss control solutions 
to improve roof longevity and resiliency in 
this valuable market segment. Kespry is a 
Silicon Valley-based startup company that 
offers drone piloting software and expertise 
to companies looking to use commercial 
drones. Their aerial intelligence platform 
gives businesses a starting point to integrate 
drones into their operations.11    
 EMC embarked on a trial run using 
Kespry’s drone technology platform. The 
trial started with EMC using drones for 
roof assessments on insured schools in 
Iowa, Wisconsin, and Kansas. Over a nine-
month period, EMC conducted more than 

160 flights with the Kespry systems. Roof as-
sessment reports were generated for many 
schools, providing insureds with insights on 
repair planning and preventative roof main-
tenance. 
 Though EMC originally intended 
to use the drones only in loss prevention 
during the trial run, a devastating tornado 
that directly hit Marshalltown, Iowa, in July 
2018 changed those plans. In the disaster’s 
wake, EMC’s loss control and claims teams 
quickly collaborated to conduct flights over 
damaged commercial buildings using the 
Kespry system. This enabled the claims team 
to safely assess the damage and start process-
ing claims days before they would have with-
out the drones.    
 Following the trial run, EMC decided 
to scale drone operations across the com-
pany. As a result, EMC now proactively in-
forms its insureds about roof conditions and 
steps they can take to improve their roof 
system’s performance. EMC’s underwriters 
can now access higher-quality property risk 
assessments, which in turn leads to better 
underwriting decisions. And EMC’s claims 
processing is safer and faster, improving 
both the employee and customer experi-
ence. 
 The success of EMC’s trial run and its 
decision to scale drone operations across 
the company show that drones have a prom-
ising future in the insurance industry. While 
the idea of flying robots may seem futuris-
tic, for companies like EMC, the future is 
indeed happening right now
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INTRODUCTION
 California’s Workers’ Compensation 
Act, and any other state that adopts such 
a rule, subjects employers to strict liability 
for injuries sustained by employees while 
in the course and scope of employment, 
whether inflicted by the employer, a co-em-
ployee, or by the employee themselves. 
The Act also makes workers’ compensation 
benefits the employee’s sole and exclu-
sive remedy against the employer – the so-
called Exclusive Remedy Rule.1 Under this 
system, employers assume liability without 
regard to fault for work-related injuries in 
exchange for limitations on the amount of 
liability, while the injured employee obtains 
relatively swift and certain benefits with-
out having to prove liability. The Exclusive 
Remedy Rule as it pertains to parent-sub-
sidiary entities is an entire body of law 
that will not be addressed in this article.
 In many instances, however, a third 
party is exclusively or concurrently at fault for 
an injured employee’s work-related injuries. 
The limitation on employer’s liability does 
not extend to third parties, however, and the 

employee may sue a third party for damages 
caused by its negligence. But what happens 
if the third-party tortfeasor cross-complains 
against the employer for defense and indem-
nity? Does the Exclusive Remedy Rule pro-
tect the employer from this cross-complaint?
 This article addresses the question 
under California law: to what extent is an 
employer liable to a third-party tortfeasor on 
cross-complaint for injuries to an employee?

THIRD PARTY ACTIONS
 A third party to a lawsuit may attempt to 
file a cross-complaint against the employer of 
an injured employee. At first, it may proceed, 
but there are mechanisms for the employer 
to eventually get out of the cross-complaint. 
Alternatively, the third party may also as-
sert an affirmative defense in its answer to 
the worker’s complaint, asserting compar-
ative liability on the part of the employer.2 
 If the third party does file a cross-com-
plaint against the employer, then the em-
ployer must answer and will be brought into 
the lawsuit.3 The Exclusive Remedy Rule 
will not work on demurrer, but will work on 

Motion for Summary Judgment. Lawsuits 
can be very expensive and thus is an unde-
sirable outcome for any employer, who to 
begin with should not be in the lawsuit. The 
employer will have to engage in discovery, in-
cluding written discovery and depositions.4  
This requires money and time and only 
takes away from the business’s true purposes.
 If the third party does not bring a 
cross-complaint against the employer, they 
may still assert affirmative defenses in their 
answer to a worker’s complaint. The third 
party may argue the worker’s injuries were 
due to someone else’s negligence, such as 
the employer.5 However, it is the third par-
ty’s burden of proof and the third party must 
prove that the worker’s injury was a result 
of the employer’s actions and not its own.

HOW TO PROTECT YOUR CLIENT 
FROM THIRD PARTY CROSS-
COMPLAINTS
 The bar against third party tortfeasor 
cross-complaints is codified in Labor Code 
§ 3864, and interpreted by a number of 
California Appellate and Federal Courts.6  
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There are however two notable exceptions: 
(1) express defense and indemnity agree-
ments between the employer and the third 
party tortfeasor; or (2) if the employer has 
made a claim for reimbursement of its work-
ers’ compensation costs against the third 
party tortfeasor, then a cross-complaint may 
be brought for implied or express defense 
and indemnity.7 There are other minor 
exceptions, too, such as an employer act-
ing outside the scope of employment by 
committing fraud, not possessing valid 
workers’ compensation insurance, however 
those exceptions are not discussed here.
 It invariably occurs that third party tort-
feasors bring cross-complaints for defense 
and indemnity against our clients, as dis-
cussed above in Section II. This frequently 
occurs in the entertainment and construc-
tion industries. There are a number of 
things to keep in mind to protect your cli-
ent’s interest and get them out from under 
the cross-complaint for implied indemnity.
 First, ensure there is no written con-
tract clause between your client and 
the third-party tortfeasor creating ex-
press defense and indemnity rights. 
Such a clause supersedes Section 3864 
and therefore allows a cross-complaint 
by a third party for express indemnity.
 Second, make sure your client has 
valid workers’ compensation insurance. If 
the employer fails to carry workers’ com-
pensation insurance, then the Exclusive 
Remedy Rule does not apply and the 
injured employee and any other third-
party tortfeasors may sue your client.
 Third, make sure neither your client 
nor its workers’ compensation carrier makes 
a claim for reimbursement of its workers’ 
compensation costs. This could be in the 
form of a lien, a Complaint-In-Intervention, 
or even a written demand for reimburse-
ment. This opens the door for the third-
party tortfeasor to cross-complaint against 
your client for defense and indemnity.
 If your client has valid workers’ com-
pensation insurance, has not made any 
claims for reimbursement of workers’ 
compensation costs, and does not have an 
express defense and indemnity agreement 
with the third party tortfeasor, but the 

third party tortfeasor brings a cross-com-
plaint for implied defense and indemnity 
anyways, your client has a few options.
 The first, easiest, and most cost-effec-
tive option is to meet and confer. Outline 
Labor Code § 3864’s bar against employer’s 
third-party liability under equitable indem-
nity theories. You should also point oppos-
ing counsel to California Appellate Court 
cases C.J.L. Construction, Inc. v. Universal 
Plumbing, Difko Admin. v. Sup. Ct., and State 
of Cal. v. Sup. Ct. (Glovsky), and the Federal 
case Hall v. North American Indus. Services, Inc.
 If this is not enough to persuade your 
hardheaded opposing counsel to dismiss 
of the cross-complaint, unfortunately, 
your client’s next best option is a Motion 
for Summary Judgment. The cases cited 
above provide the perfect template for 
your Motion for Summary Judgment, as 
those cases affirm granting of Motions for 
Summary Judgment on this exact issue. 
 However, one method that might 
work for you, which saves time and money 
compared to a Motion for Summary 
Judgment, is to settle for a nominal amount 
with plaintiff pending court approval of a 
Motion for Determination of Good Faith 
Settlement. The grounds for the Motion for 
Determination of Good Faith Settlement 
are straightforward and obvious: your client 
would win a Motion for Summary Judgment 
anyway, making the nominal settlement with 
plaintiff in good faith. Once the Motion is 
granted, your client is effectively dismissed 
with prejudice, including from the third-party 
tortfeasor’s cross-complaint. You are now out 
of the case without having to file a Motion 
for Summary Judgment. If the Motion for 
Determination of Good Faith Settlement 
is denied, then your client is not obligated 
to pay the nominal settlement to Plaintiff, 
and you bring the Motion for Summary 
Judgment against the cross-complaint.

AB 5
 On January 1, 2020, California Assembly 
Bill 5 (“AB 5”) went into effect for all em-
ployers. It requires a stricter standard for 
classifying workers as either employees or in-
dependent contractors. If a worker is classi-
fied as an employee, then the employer must 

obtain workers’ compensation insurance for 
its employees and is entitled to the benefits 
that the Exclusive Remedy Rule provides. 
However, if a worker is classified as an inde-
pendent contractor, the employer is not en-
titled to the protection the Rule gives. Thus, 
an independent contractor who is injured 
on the job may file suit against both the “em-
ployer” who obtained the independent con-
tractor’s services and any third parties. This 
means a third party may also file a cross-com-
plaint against your client if a worker is des-
ignated as an independent contractor. Note 
that there are numerous industries which are 
not under the stricter test for employee sta-
tus including, insurance agents, physicians, 
attorneys, direct salespersons, and others.

CONCLUSION
 The law is clear that a third party may 
not assert a cross-complaint for implied in-
demnity against an employer of an injury 
employee.8 However, this rule does not 
prevent a third party from filing a cross-ac-
tion against an employer. This rule serves to 
protect employers who obtain workers’ com-
pensation insurance from complete liability 
in civil court. Only an express agreement 
between an employer and a third party al-
lowing for indemnification may allow for a 
cross-complaint by the third party against an 
employer. Further, employers may want to 
re-consider classifying their employees as in-
dependent contractors after AB 5. While AB 
5 has made it more difficult to classify work-
ers as independent contractors, it also allows 
business to receive the protection of the 
Exclusive Remedy Rule against third parties.
.
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INTRODUCTION
 Wikileaks, LuxLeaks, Dieselgate 
and Cambridge Analytica have recently 
become prime examples of so-called 
“Whistleblowers.” The European Union has 
now followed up on the increasing number 
of whistleblower cases and, after a long 
debate, issued the “Directive on the pro-
tection of persons who report breaches of 
Union law” (Directive). This article will first 
outline the current situation in Germany, 
followed by a comparison with France and 
the United Kingdom, and finally examine 
the changes for Europe resulting from the 
Directive in more detail.

WHERE ARE WE WITH 
WHISTLEBLOWING IN GERMANY 
TODAY?
 To put citizens’ jobs at risk, in order 
to prioritize disclosure of misconduct 
and breaches of the law in the public in-
terest may appear honorable and selfless. 
In Germany, however, individuals com-
ing forward as whistleblowers are by no 
means treated in such a way. Quite the 
opposite: for whistleblowers, dismissal and 

other sanctions including “blacklisting,” 
being condemned by colleagues, bully-
ing, and being passed over for promo-
tions are strong deterrents/real threats. 
Why? Because Germany, like many other 
European Union (EU) Member States, 
has not yet implemented an effective legal 
mechanism to protect whistleblowers from 
such sanctions. Instead, even rulings from 
the Federal Labor Court declare such ter-
minations as lawful in lawsuits against illegal 
termination. A mere internal disclosure to 
the employer, who may or may not take the 
necessary measures, is thereby given prior-
ity over the involvement of the competent 
external authorities. In doing so, the courts 
regularly classify the employee’s interest 
in external whistleblowing as secondary to 
the employer’s interest in confidentiality. 
Protection of the “sacrificed” employee, 
who puts the interests of the community 
above his own, should look different.

WHAT ABOUT FRANCE AND THE 
UNITED KINGDOM?
 Comparing the legal situation in 
France or the United Kingdom with the 

legal situation in Germany, shows that 
Germany is trailing behind when it comes 
to whistleblower protection.
 France enacted an extensive set of reg-
ulations for the protection of whistleblow-
ers as part of an anti-corruption law only 
recently, in 2018. The main goal was to 
improve the standard of protection and 
encourage reporting of misconduct, which 
has thus far been very limited due to fear of 
retaliation. Now, every company with more 
than 50 employees must set up a system for 
dealing with whistleblowers. Nonetheless, 
the procedure for whistleblowers is strict: 
a disclosure must initially be made to the 
supervisor internally and only once the in-
ternal disclosure proves ineffective, to an 
external authority. 
 The United Kingdom has also reg-
ulated the treatment and protection of 
whistleblowers with the Public Interest 
Disclosure Act 1998 (the Act), which covers 
most workers in the public, private and vol-
untary sectors. In summary, the Act protects 
employees from detrimental treatment 
and retaliation from their employer after 
reporting wrongdoings. The Act contains 
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provisions on the regulatory body for dis-
closures, the type of disclosures protected 
and the procedure that follows afterwards. 
The government also provides advice and 
guidance through informational websites 
and brochures for potential whistleblowers.

WHAT DOES THE EUROPEAN 
WHISTLEBLOWER DIRECTIVE COVER? 
WHAT IS ITS IMPACT IN THE FUTURE?
 In essence, the content of the Directive 
can be divided into three key regulations: 
• Regulation of the reporting proce-

dure; 
• Establishment of reporting channels; 

and 
• Protective measures and prohibition 

of repressive discrimination and sanc-
tions (retaliation).

 1. In order to be protected under the 
Directive, the whistleblower must follow a 
certain reporting procedure: First, she/he 
must either use the internal reporting chan-
nels within the company (see 2.) or contact 
the responsible authority externally. Public 
disclosure through media or press is the 
last resort. It is only an option if no suitable 
measures have been taken within a maxi-
mum period of 3 or 6 months, if there is a 
threat to the public interest or if there is a 
risk of reprisals when using the reporting 
channels. 
 2. Another key provision to ensure 
an effective reporting mechanism is the 
establishment of reporting channels. Art. 
8 of the Directive directs companies with 
50 or more employees to set up internal 
reporting channels and ensure certain pro-
cedures. In doing so, confidentiality, trans-
parency, feedback within a certain period 
and subsequent follow-up measures must 
be ensured. The same principles also apply 
to the external reporting channels pro-
vided by the regulatory authorities.
 3. As part of the protection measures 
for whistleblowers, Member States have to 
provide access to support measures (e.g. 
advice and effective assistance from compe-
tent authorities) and measures to protect 
against retaliation and sanctions (e.g. pro-
tection against liability for the procurement 
of information). Additionally, EU Member 
States need to ensure that retaliations or 
the threat of such are prohibited by means 
proportionate and dissuasive penalties.
These key regulations will lead to some 
significant changes for whistleblowers in 
Germany in terms of protection against 
unlawful termination and the compliance 
responsibility of public listed companies’ 
management boards.
 Due to the new reporting system, an 
employee will now enjoy protection against 

unlawful termination even if she/he con-
tacts the responsible external authority di-
rectly, instead of only reporting internally 
first. This is due to the fact that internal and 
external reporting channels are classified 
on the same level under the Directive (see 
above).
 In the future, public listed companies 
could be obliged to set up a whistleblower 
system regardless of the number of employ-
ees. In this respect, Art. 8 of the Directive 
allows EU Member States to make an ex-
ception regarding the minimum threshold 
of employees (50 or more) for companies 
exposed to a special risk. Thus, the manage-
ment board’s decision, whether to establish 
a whistleblower system, would no longer be 
a discretionary one, but would be a legal 
obligation.

IMPLEMENTATION IN GERMANY
 Although the Directive is a step in the 
right direction, it is rather fragmentary, as 
it only applies to violations of European 
Union law, not the national law of each 
EU Member State. As a consequence, the 
Directive does not cover the disclosure of 
breaches of national law. Notwithstanding 
this, national lawmakers can decide to 
implement the Directive extensively and 
regulate the disclosure of violations of 
national law accordingly. This is certainly 
required for effective protection of whis-
tleblowers:  for non-lawyers, the difference 
between a violation of EU law and national 
law is often difficult to identify - not to 
say it is impossible. Additionally, exten-
sive implementation to cover breaches 
of national law is necessary in order for 
Germany to stay competitive internation-
ally. Due to the still ongoing lawmaking 
process, it is not foreseeable whether 
Germany will decide in favor of an exten-
sive implementation as described above.

WHAT NOW? - AN ACTION PLAN FOR 
COMPANIES AND THEIR EXECUTIVES
 Many companies will ask themselves 
this question and wonder what to do with 
the new European whistleblower frame-
work. Many businesses with ties to the U.S. 
may already have a whistleblower system in 
place, due to whistleblower legislation in 
America. Of course, these are not necessar-
ily identical with the new EU Directive and 
require additional action. The following 
checklist can help identify where compa-
nies stand:
• Implementing the defined internal whis-
tleblower system and reporting channels is 
a must
 Those channels must be easily accessi-
ble and completely confidential. The best 
way to achieve this is through in-house 

trainings for managers who will deal with or 
are typically be in touch with whistleblower 
reports (supervisors, HR). Such an internal 
system can also reveal many benefits: Staff 
will be more likely report through easily 
accessible internal channels, rather than 
involving external authorities. This way 
companies can avoid external inquiries and 
conduct the investigation internally.
• Follow-up measures and deadlines
 Companies need to confirm receipt of 
a whistleblower report within one week and 
must provide feedback on the report within 
3, maximum 6 months. Should companies 
remain inactive or refuse to carry out fol-
low-up measures, the whistleblower would 
be free to make the disclosure public.
• Comprehensive documentation
 It is crucial for companies to document 
the reporting procedure thoroughly to 
prove that any termination or missed pro-
motion or other sanction is not connected 
to the whistleblower report and therefore 
cannot be labeled as retaliation. 

CONCLUSION
 The new EU whistleblower Directive 
gives the much-needed push towards a 
uniform whistleblower protection in the 
EU. While the issue of an extensive im-
plementation by national lawmakers is 
unresolved, companies with operations in 
the EU should nevertheless prepare them-
selves for an extensive implementation into 
the national laws of EU Member States. We 
recommend using the time until December 
17, 2021 (deadline for implementing the 
Directive into German law), to work on the 
various protective measures. We recom-
mend that even companies with existing 
whistleblowing systems in place review their 
systems and prepare for the new EU whis-
tleblowing landscape.
.    
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Juror Pool
Composition Post 

COVID-19  
 In March of 2020, when the COVID-
19 pandemic first began to take hold in the 
United States, it was hard to imagine the ex-
tent to which this disease would change the 
fabric of American life.  Common cultural 
touchstones that many took for granted 
suddenly became fraught with danger.  
Something as simple as going out to eat at a 
restaurant was no longer an option in many 
places.  And the legal system was no excep-
tion.  Across the country, jury trials abruptly 
slammed to a halt, as it was no longer safe 
to have groups of people congregate in-
doors for long periods of time.  
 It has been nearly a year since that 
initial phase of lockdowns in the United 
States. And with a backlog of trials that only 
swells as time passes, many jurisdictions are 
desperate for measures that would allow 
jury trials to proceed.  Some jurisdictions 
have begun conducting jury trials via elec-
tronic means, using videoconferencing soft-
ware like Zoom. But this is not feasible in all 
areas and has the potential to exclude cer-
tain demographics, including older jurors 
and those of lower socio-economic classes, 
who may be unfamiliar with or unable to 
afford the technology required to partic-
ipate in a virtual trial. Other venues have 
begun conducting in-person jury trials with 
appropriate social distancing policies in 
place. However, in-person trials bring their 
own unique set of concerns and anxieties to 
address.  
 With all these obstacles to normalcy in 
place, clients express valid concerns about 
what to expect as they return to trial: How 
is COVID-19 affecting the composition 
of jury pools?  How concerned are jurors 
about appearing for jury service? Will high-

risk groups, such as the elderly, be more 
likely to be dismissed due to health con-
cerns?  Having conducted a national survey 
on these issues and after assisting with some 
of the first jury selections in the country 
since the start of the pandemic, Litigation 
Insights has some preliminary answers to 
these important questions.

CONCERNS ABOUT COVID-19
 One of the most discussed facets of 
the pandemic has been just how polarized 
the public’s response has been. Some in-
dividuals express little to no concern and 
have changed very little about their habits. 
Yet others say they are extremely worried 
and have cut off nearly all outside con-
tact to mitigate the risk of the disease. In 
a May 2020 national survey conducted by 
Litigation Insights, 28% of potential jurors 
reported being very concerned about catch-
ing COVID-19, and another 36% indicated 
they were moderately concerned. However, 
13% of jurors were not very concerned and 
3% were not at all concerned. While these 
numbers show differing attitudes toward 
COVID-19 and have likely changed in re-
cent months, it is clear that a significant 
number of jurors would potentially be con-
cerned about the infection risks inherent in 
an in-person jury trial.  
 Given the higher mortality risks for 
older individuals, one would expect con-
cerns about COVID-19 complications to in-
crease as juror age increases. Interestingly, 
in our survey, older individuals were signifi-
cantly less concerned about complications 
from COVID-19, as compared to younger 
individuals. While lower anxiety around 
complications does not necessarily trans-

late into older jurors being willing to serve 
during a pandemic, it does raise questions 
as to whether older jurors will truly be less 
represented on jury pools going forward.  
 Although in-person jury trials have not 
yet been conducted frequently enough to 
examine this trend adequately, two recent 
case studies offer insight into how jury 
pools may be composed going forward.

CASE STUDIES REGARDING POST-
COVID JURY POOL COMPOSITION
 In-person jury trials have resumed to a 
limited extent in some jurisdictions. In two 
such recent trials in a major metropolitan 
county, a comparison of juror demographics 
before and after the judges granted hardship 
excusals demonstrate interesting findings 
concerning how dismissals for COVID-19 
fears may affect jury composition.
 In one trial, the demographics of which 
are shown in the charts below, jurors were 
asked if they would like to be dismissed due 
to concerns regarding COVID-19.  Of the 89 
total jurors initially in the pool, 26 requested 
dismissal due to COVID concerns.  Of those 
26 jurors, three were in their 20s, six were in 
their 30s, four were in their 40s, four were in 
their 50s, two were in their 60s, six were in 
their 70s, and one was in their 90s. An addi-
tional nine jurors requested dismissal due to 
concerns unrelated to COVID.  
 When examining the pre-hardship jury 
pool, it should be noted that the values for 
some age groups are somewhat different than 
would be found in the total population pool 
for the jurisdiction. For example, according 
to the U.S. Census, individuals in their 60s 
represent approximately 13% of the jurisdic-
tion’s population; however, in the initial pool 
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of reporting jurors, they represented only 
5%. Overall, individuals in their 60s and 70s 
appeared at a rate somewhat lower than the 
population, while those in their 40s and 50s 
were slightly over-represented.  
 Interestingly enough, as shown in the 
following charts, the jury pool composition 
before and after hardship dismissals was 
not significantly different for any demo-
graphic.  Further, contrary to what might 
be expected, juror attrition was higher for 
somewhat younger individuals, with the 
greatest loss occurring in the 40s age range. 
Indeed, although jurors in their 70s tied for 
the highest levels of requested hardships, 
older individuals still represented a larger 
percentage of the total jury pool following 
hardship dismissals, which had the added 
effect of drawing the percentages more in 
line with the overall population demograph-
ics. In fact, although older jurors expressed 
concerns regarding COVID-19, when ques-

tioned further, most indicated they were 
willing to serve despite those concerns.  It is 
possible that those in their 60s and 70s with 
concerns were more likely not to appear at 
all, while those in their 40s and 50s with con-
cerns responded to the jury summons, but 
then requested and received hardship dis-
missals. Ultimately, older individuals were 
not under-represented on the jury; indeed, 
the final seated jury in the case was com-
prised of six jurors over age 50. 
 The second trial in the jurisdiction re-
vealed similar findings. First, it should be 
noted that the initial demographic pool 
was more in line with the overall popula-
tion demographics, although there were 
slightly fewer individuals in their 40s than 
would be expected. Given that this trial 
took place nearly two months after the first 
trial, it is possible that older individuals with 
concerns are becoming more comfortable 
responding to a jury summons. 
 While fewer demographic markers 
were collected here, juror demographics 
for both education and age showed no sig-
nificant differences between the pre- and 
post-hardship jury pool, although older 
jurors were excused at a slightly higher 
rate than younger jurors. Notably, however, 
unlike the previous case trial, dismissals 
were made on the basis of questionnaire 
responses only, so the attorneys were not 
afforded the opportunity to rehabilitate 
on the issue. Additional oral voir dire may 
have revealed that the jurors would have 
been comfortable serving despite their con-
cerns, just as many had voiced in the first 
trial. Nevertheless, older jurors were still 
well represented in the final jury, which was 
comprised of 10 jurors over age 50 (includ-
ing three in their late 60s and 70s).

GOING FORWARD
 As these case studies suggest, the im-
pact of COVID-19 on older jurors’ willing-
ness to serve has not manifested. However, 
this data indicates some areas that should 
be considered going forward.
 First, anxiety regarding COVID symp-
toms does not automatically translate into 
unwillingness to serve on a jury. While older 
individuals may recognize they are more at 
risk for complications from the virus, they are 
not necessarily more concerned about those 
complications than younger individuals. Nor 
are they inevitably more likely to be reluctant 
to participate in in-person jury service.  
 That said, if the goal is to preserve 
older jurors on the panel, who are often 
preferred by defendants in personal injury 
matters, then we recommend requesting 
further questioning for those who indicate 
they have hesitations regarding COVID-19. 
Had counsel in the first trial not requested 
additional questioning, several jurors would 
likely have been dismissed who would have 
been willing to serve. In particular, given 
the somewhat low initial percentage of indi-
viduals in their 60s and 70s who responded 
to the first trial summons, it was even more 
crucial that additional questioning helped 
retain those who were willing to look past 
their concerns.

FINAL THOUGHTS  
 COVID-19 has had a truly unprece-
dented effect on how the world conducts 
its daily life – and in many ways, we are 
still adapting to this new reality. As such, it 
will be important to continue to track and 
reflect upon how such changes affect the 
courtroom going forward. While these ini-
tial cases show promising results regarding 
older juror attrition, they also reveal some 
important actions we can take to help en-
sure post-pandemic jury pools truly reflect 
the population.

Dr. Katrina Cook a consul-
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ward the facts of a case and how other factors, 
such as attorney gender, may influence jurors’ 
judgments. Further, she has assisted counsel in 
implementing themes discovered during this re-
search into their case argument.  
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 Discovery is increasingly expensive and 
contentious in today’s litigation. Parties 
seemingly request endless documents and 
notice endless depositions. Often, the con-
nection between discovery and the actual is-
sues at play appears tenuous, at best. These 
issues are not always imaginary: one court 
recently described modern discovery prac-
tice as “a cottage industry” that relegates the 
merits of a claim “to a secondary status.”1  Yet, 
enforcement of discovery limits occurs far 
too infrequently, and your adversary likely 
has little to lose in attempting to exceed 
those limits.
 Given the potential benefits and low 
costs of pursuing overbroad discovery, along 
with the sparse enforcement of discovery 
limitations in some jurisdictions, litigators 
should proactively consider how to protect 
their client from abusive discovery while also 
avoiding unnecessary discovery disputes.   

BE SURE ONLY PROPER
PARTIES ARE NAMED
 The most important first step a party 
can take to help control the scope of discov-
ery may be narrowing the party or parties 
responsible for responding to discovery. 
A complaint, cross-claim, or counterclaim 
may name innocent subsidiaries, parent or 
sister companies, and others in an effort 
to broaden the pool of available discovery 
sources. 
 To help cut short this type of discov-
ery abuse, parties and their counsel should 
communicate as soon as possible regarding 
the corporate structure, the named corpo-
rate defendants, and the corporation that 
employs any named individual defendants. 
In the event incorrect parties are named, 
counsel should first contact opposing coun-
sel and request amendment of the com-
plaint to eliminate improper parties. This 

may be especially important when a parent 
corporation has been improperly named: 
some courts have held that the parent cor-
poration is in possession of the documents 
of its subsidiary corporations but not vice 
versa.2 
 When negotiating to have a party dis-
missed, remember the rule of reciprocity: if 
possible, offer something in exchange. Can 
you accept service for the properly named 
defendant? Can you offer other procedural 
assistance? These and other small conces-
sions may pay dividends by limiting sources 
of potential discovery and liability.  

CONSIDER ANSWERING DISCOVERY 
FOR EACH PARTY SEPARATELY
 Opposing parties often send affili-
ated parties a single set of joint discovery 
requests. By default, responding attorneys 
frequently respond jointly on behalf of all 
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affiliated defendants. Carefully consider 
the pros and cons of joint responses.
 In some cases, joint responses may 
offer certain benefits. For example, they 
may be more time and cost efficient. They 
may also help centralize discovery responses 
for later reference. 
 On the other hand, these up-front ben-
efits are often outweighed in the long run. 
The party seeking discovery may argue for 
amalgamation of the responding parties on 
the grounds that they acted as one by re-
sponding jointly. Joint responses may also 
trigger an increased deposition load. For 
example, the opposing party may notice 
multiple 30(b)(6) depositions  to sort out 
which responding party has access and con-
trol of which documents.       
 As a result, in analyzing whether to an-
swer discovery jointly or separately for asso-
ciated parties, consider whether your case 
may benefit from the potential clarity that 
separate answers may provide, as well as the 
potential benefits gained by delineating be-
tween associated entities. Clear delineation 
between the entities may prove invaluable 
in arguing dispositive motions, addressing 
discovery disputes, and, if necessary, in pre-
senting the case at trial.  

INVOLVE CLIENT EARLY IN 
DISCOVERY RESPONSE DRAFTING
 The work of an attorney is demand-
ing, but clients have demanding schedules 
too. This makes it all the more important 
to begin seeking a client’s assistance early 
when responding to discovery. Delay in 
seeking assistance with discovery inevitably 
results in an unhappy client and could re-
sult  in limited time to complete discovery 
responses. Not only can delay prevent thor-
ough investigation and properly preserved 
objections, but incomplete and rushed dis-
covery responses may appear suspect to op-
posing parties. Suspect discovery responses 
encourage discovery disputes.
 To head this off, counsel and clients 
should work together to anticipate discov-
ery requests from the moment counsel is 
retained. Even before discovery is received, 
counsel and clients can begin gathering 
and reviewing documents and materials. 
When discovery requests are eventually 
served, counsel should immediately for-

ward those requests to the client. This 
proactive approach helps provide time to 
gather materials, to develop objections, and 
to identify any potential issues. This will 
also allow counsel time to request appropri-
ate extensions, to fully engage in discovery, 
and to respond in a way that may head off 
future discovery disputes.  

CONSIDER CONFIDENTIALITY 
ORDERS OR AGREEMENTS
EARLY IN DISCOVERY
 Confidentiality orders and agreements 
allow parties to label production as confi-
dential and protect production from use 
outside of the litigation. They may also 
require opposing parties to destroy or re-
turn confidential documents at the end of 
litigation, preventing the opposing party 
from using it in later litigation. While ju-
risdictions differ in their approach to con-
fidentiality orders and agreements, early 
consideration of confidentiality issues may 
help stave off later discovery disputes. 
 Parties who address confidentiality 
early will negotiate with more leverage than 
a party who waits until discovery is due. In 
addition, the last-minute effort to seek 
confidentiality may create the impression 
that the party is dragging its feet, prompt-
ing opposition discovery disputes. As a re-
sult, early discussion of confidentiality may 
achieve important protection early while 
helping to avoid discovery disputes later.

MAKE CLEAR AND PROPER 
OBJECTIONS
 The temptation to object frequently 
and to resort to boilerplate objections may 
feel enticing, especially where a suit feels 
frivolous or overblown.  Also, boilerplate 
objections may appear time and cost ef-
ficient. However, any short-term benefit 
gained by the overuse of objections and 
the use of boilerplate objections may be 
outweighed exponentially by the costs and 
time that must be invested into discov-
ery disputes down the road. Also, courts 
disfavor boilerplate objections and may 
disregard them, potentially resulting in dis-
closure of discovery that might have been 
protected by a proper objection.3 
 If a request is objectionable, clearly ex-
plain why, and consider citing legal author-

ity.  While this may take time, a thorough 
and proper objection provides the oppos-
ing party and, if necessary, the court with a 
full explanation. Thoughtful objections are 
more likely to dissuade discovery disputes 
in the first place, and they are more likely 
to be upheld if a dispute arises. Similarly, 
consider whether all your objections are 
necessary. A party who objects to everything 
is more likely to lose credibility and face dis-
covery disputes than a party who uses objec-
tions selectively.

CONCLUSION
 While some discovery disputes are 
inevitable, a proactive and intentional ap-
proach to discovery may prevent many dis-
putes while also providing protection if a 
dispute arises. As a result, these and other 
strategies may save both counsel and client 
a great deal of time, money, and stress.
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1 Oncology & Hematology Assocs. of S.C., LLC v. S.C. Dep’t of Health & Envtl. Control, 387 S.C. 380, 388, 692 S.E.2d 920, 
924 (2010).

2 See, e.g., Hubbard v. Rubbermaid, Inc., 78 F.R.D. 631, 637 (D. Md. 1978) (“The crucial factor is that the documents 
must be in the custody, or under the control of, a party to the case.”).

3 See, e.g., Adelman v. Boy Scouts of Am., 276 F.R.D. 681, 688 (S.D. Fla. 2011) (“[J]udges in this district typically con-
demn boilerplate objections as legally inadequate or meaningless.”).
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COVID Survivorship 

A Trigger for 
Heightened Need 

For Long-Term Care 
Planning?

 COVID has dictated our lives during 
the never-ending year that is 2020.  
Moreover, the virus is clearly going to over-
shadow everything in the upcoming months.  
However, we will eventually put the matter in 
our proverbial rear-view windows and return 
to the “old” normal. What that “old” normal 
will look like post-COVID is another ques-
tion and what changes it will bring. Some 
of those changes will be readily apparent, as 
retailers keep plastic barriers in place, some 
employees remain working from home, and 
a portion of the general population con-
tinue wearing masks when ill.

 Less readily apparent changes will be 
the long-term health effects on COVID sur-
vivors. Medical researchers are beginning 
to discover that COVID creates the possi-
bility of long-term health problems. As with 
any COVID discussion, these findings are 
an ever-evolving target. Potential issues in-
clude heart and lung damage and ongoing 
chronic fatigue. It is too early to tell, but 
there are preliminary indicators that the 
disease could increase the risk of stroke, 
Parkinson’s disease, and Alzheimer’s dis-
ease.  And it is important to note that 
current research is not strictly focused on 

survivors of severe cases of COVID: the con-
cern is present for those who experience 
mild symptoms. As of this writing, one out 
of almost forty-four people in the United 
States has contracted COVID.  That is a sig-
nificant population who may suffer from 
latent long-term negative health effects.  
 The possibility of latent long-term 
effects creates the question: does being a 
survivor of COVID increase your risk for 
long-term care and correspondingly in-
crease the need for long-term care plan-
ning? The short answer to this is “yes” based 
upon existing guidelines. The National 
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Institute on Aging recognizes that it is dif-
ficult to predict if a person will need long-
term care and if a person does, then the 
intensiveness of the care necessary. Factors 
that increase the risk of needing long-term 
care (and more intensive care) are age, 
gender, marital status, lifestyle, health and 
family history.  COVID would slot into the 
health history category. For example, we 
know that diabetes creates a higher risk of 
needing long-term care, not necessarily be-
cause of the disease itself, but because of 
the potential complications. I assert that 
COVID, with its potential increased risk of 
latent long-term effects, should be a catalyst 
for considering long-term care planning, 
similar to how someone who has a fam-
ily history of Alzheimer’s or who is single 
should be engaged in the same sort of plan-
ning. 
 The takeaway is that being a COVID 
survivor should act as a prompt to start 
planning. Frankly, everyone needs to plan 
for this possibility. It is also not an assertion 
that being a COVID survivor should prompt 
you to qualify yourself for Medicaid if you 
need to become a nursing home resident. 
Rather, it is an assertion that you should 
take stock of your current health, financial 
situation, and overall support system to de-
termine what steps you should take now to 
secure some protections. 
 You can either easily put several pro-
tections into place now or begin to formu-
late so that they will be ready to go if they 
are needed. The first and most basic is the 
creation of powers of attorney. Every per-
son needs a financial power of attorney and 
medical power of attorney. These powers of 
attorney can be executed at any time; there 
is no downside to having them in place. 
The financial power of attorney allows you 
to nominate an agent to manage your fi-
nances if you cannot. Further, a properly 
drafted financial power of attorney will 
allow your agent to make transfers of your 
assets for creditor and Medicaid protection 
purposes. A medical power of attorney al-
lows you to name an agent to make medi-
cal decisions on your behalf. It also allows 
you to dictate future directives based upon 
predictable issues, such as whether you de-
sire to continue to receive life support in a 
vegetative state or factors to consider before 
committing you to a nursing facility. 
 The next protection to explore is long-
term care insurance. Most long-term care 
insurance policies are structured to pay a 
maximum amount per day for a maximum 
time period. To purchase a sufficient policy 
to pay for the entirety of your care is likely 
not cost-effective. However, it is important 
protection because it can increase the num-

ber of assets you can protect and qualify 
for Medicaid. Generally, the percentage of 
principal you can protect in Medicaid plan-
ning is significantly based on your passive 
monthly income. Therefore, the higher 
your monthly passive income is, the more 
principal you can defend. By adding the in-
come flow of the long-term care policy, you 
will be able to place more of your assets into 
a Medicaid trust, which you keep, and less 
in a Medicaid annuity, which you do not, 
and still ultimately qualify for Medicaid.  
 One of the problems with qualifying 
for Medicaid is the dreaded “look-back” 
period. The most succinct summary of the 
look-back period is that if you have trans-
ferred any assets for less than fair market 
value within the five years before your 
Medicaid application, then you are going 
to be disqualified from receiving long-term 
care Medicaid benefits for a period of time. 
This penalty period is based upon the total 
fair market value of the assets transferred 
less any consideration received for them 
divided by the average monthly cost of a 
nursing home in a particular state, referred 
to as the penalty divisor. The penalty divisor 
is different in each state. For example, in 
2020, the penalty divisor in West Virginia 
is $6,482. Therefore, if you gave your son 
$16,000 three years before your Medicaid 
application date, then you would be dis-
qualified from receiving long-term care 
benefits for 2.47 months.  
 The penalty period trips people up in 
several ways, one of which is transfers to 
family caregivers. It is extremely common 
for a family member to care for a loved one 
to avoid a nursing home. Occasionally, the 
family member is paid for this. However, if 
done improperly, this creates a transfer that 
triggers the penalty period. Planners get 
around this issue by having the client and 
the family caregiver enter into a personal 
care agreement. With a proper personal 
care agreement, the transfer does not trig-
ger the penalty period. A key to the agree-
ment is that it must be entered into before 
the caregiver services are rendered. Often, 
clients begin paying for the caregiver ser-
vices and then want an agreement after the 
fact, which is generally a no-no. The agree-
ment should be similar to one you would 
make with a third party, such as detailing 
expectations of services and hours. In terms 
of planning, nothing stops you from con-
templating this agreement ahead of time.  
 Planning on how or when to transfer 
assets is another early planning oppor-
tunity.  Generally, if you are interested in 
creditor or Medicaid protection, the rule 
is the more control you give up, then the 
more protection you have. And timing in-

fluences what benefits you can receive from 
a transfer. Normally, assets having minimal 
liquidity and having minimal desire to sell 
are candidates for early transfer. The best 
example of this in my area is the family 
hunting property that has been in the fam-
ily for years. In other areas, it could be a 
vacation home that you want the kids to 
have. Those are assets that may be worth-
while to move to a trust early. On the op-
posite end of the spectrum, someone active 
in day trading certainly would not want to 
transfer stock to a trust. By reviewing these 
assets early and considering how, when, and 
if to transfer them, you will put yourself in 
a position to maximize your creditor and 
Medicaid protection while also balancing 
your need for control of the asset. 
 The final reason for planning now is 
to develop a relationship with the appropri-
ate professionals early. An attorney versed 
in estate planning will be able to walk you 
through the potential benefits and pitfalls 
of your plans. Importantly, by returning pe-
riodically to the same attorney, you will de-
velop a relationship with the attorney that 
may help you later. Unfortunately, a grow-
ing problem is elderly financial exploita-
tion.  Having a third-party professional who 
is familiar with your assets and your desires 
may help thwart wrongdoing. These types 
of relationships can extend to your insur-
ance agent, financial planner, and others. 
For that reason, taking that first step in con-
tacting someone is worthwhile. 
 Looking towards the future, COVID 
will continue to dictate many aspects of 
our lives. For people who have recovered 
from COVID, even those who suffered mild 
symptoms, the disease may reappear in un-
expected ways by having caused damage 
to the heart, lungs, brain, or other organs. 
These potential long-term latent effects 
mean that COVID survivors are at a higher, 
albeit unclear, risk of needing long-term 
care in the future. For that reason, COVID 
survivorship should act as a catalyst to begin 
estate planning, with an eye towards long-
term care planning.

Richard Marsh is an attorney 
with Flaherty Sensabaugh 
Bonasso PLLC. He focuses 
his practice in the areas of 
trust and estate planning, 
administration and litiga-
tion; real property; general 
business representation; and 

bankruptcy and creditor representation. Richard 
may be reached at rmarsh@flahertylegal.com.
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 I was born and raised in Chicago, home 
to the innovators and creators of the cell 
phone, the skyscraper, and softball. As a child, 
I dreamed that one day in the future, auto-
mobiles would fly and that screens would re-
place rotary telephones. I know what you are 
thinking, but unfortunately, life would lead 
me on another path and direction. Despite 
the angst of having lost out on that fortune 
by failing to chase those dreams, I became an 
attorney. After a successful career as a litigator 
for a global insurance carrier, I transitioned 
into the world of private investigations, and 
fortunately for me, into the fertile learning 
grounds of the Special Investigations Unit for 
Marshall Investigative Group. 

 With my childhood dreams serving as a 
backdrop and while being sound asleep on 
my way into the office in my fully self-auton-
omous driving 2021 Tesla Cyber Truck, I had 
a nightmare revelation. What impact might 
the dawning of Singularity and Artificial 
Intelligence have on future investigations? 
Notably, the Special Investigations Unit 
(SIU), responsible for conducting the AOE/
COE and Cargo Theft Investigation in the 
transportation industry. 
 According to the Department of 
Transportation Federal Motor Carrier Safety 
Administration, as of April 2020, there were 
928,647 for-hire motor carriers, 799,342 pri-
vate motor carriers, and other motor carriers 

combined for a total of 84,763. Approximately 
8 million people are employed in the truck-
ing economy, excluding about 4 million 
self-employed truck drivers. 

WHAT IS SINGULARITY? 
The technological Singularity hypothesizes that the 
invention of artificial superintelligence (AI) will 
abruptly trigger runaway technological growth, 
resulting in unfathomable changes to human civi-
lization. This powerful superintelligence will, qual-
itatively, far surpass all human intelligence. 
 Artificial Intelligence (AI) is prevalent 
across all major industries, and the private 
investigative industry is not immune. In all 
facets, the industry is impacted in important 

SingularitySingularity

The Special
Investigations

Unit
Implications for

the AOE/COE and
Cargo Theft Investigation

Juan Antonio Rodriguez    Marshall Investigative Group, Inc.
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and vital ways. The simplistic view is to regard 
the dawning of Singularity and AI with skepti-
cism, fear, and distrust. Let’s face it, it is a valid 
concern that ‘we’ will be replaced. The inves-
tigative industry in general, and the Special 
Investigations Unit in particular, will be ob-
solete and in peril. The impact is real and 
formidable but not insurmountable. There 
is no alternative but to accept the changing 
landscape from the old to the new. The on-
going development of applications coupled 
with the creation of more advanced machine 
learning algorithms will attempt through effi-
ciency and reduced operating costs to eventu-
ally replace human beings. 
 In investigations, tools that utilize arti-
ficial intelligence make information gather-
ing and analysis quicker and cheaper while 
proving to be reliable. The vital component is 
that we will consistently provide our business 
partners with timely, accurate, and corrobo-
rated evidence critical to any investigation’s 
success. Unequivocally, there is no room for 
ongoing debate or controversy that the prac-
tical and useful application of AI technology 
will expedite the time-consuming activities of 
collecting and analyzing data.  This technol-
ogy allows the SIU investigator to accelerate 
fast-paced investigations geared towards pro-
viding consistent, efficient, and swift conclu-
sions translating into our business partners’ 
successful results. 
 To combat our replacement, MIG-SIU 
has embraced the age of Singularity and 
AI by implementing simple yet effective 
steps to remain viable and competitive in 
this ever-evolving landscape. MIG-SIU has 
adopted policies and procedures to accom-
modate a delicate balance between imple-
menting the new technology and techniques 
with their long-standing and established in-
vestigatory practices. 

WHAT IS AN AOE/COE
INVESTIGATION? 
 AOE means “arising out of employ-
ment,” and COE means “in the course of 
employment.” An AOE/COE is an investiga-
tion to determine the facts surrounding an 
alleged injury to a worker on the job to es-
tablish whether the employee’s alleged injury 
was, in fact, work related and occurred while 
in the course and scope of employment. 
 The traditional AOE/COE investigation 
initiates when a truck driver notifies their 
employer that they have sustained an injury 
while working. During processing, the claim’s 
professional may notice “red flags,” which 
may prompt an investigation and subsequent 
SIU assignment. Currently, the AOE/COE 
investigations conducted by MIG-SIU in the 
transportation industry have been straightfor-
ward with excellent results for our business 

partners. This success begins with our team 
at MIG-SIU: comprising former practicing at-
torneys, law enforcement officials, insurance 
industry experts, psychologists, and medi-
cal consultants. Fast forward to the age of 
Singularity and self-autonomous tractor-trail-
ers. What will be the new model to conduct 
an AOE/COE investigation under these cir-
cumstances? 
 Fortunately, the new model is easy to en-
vision, with retrained truck drivers operating 
multiple tractor-trailers across the country 
from a command center. Undoubtedly, at 
some point, due to human error, accidents 
will happen. Immediate change and effect 
will be realized on many levels, with the 
most concrete and manageable scenario to 
envision the types of injuries investigated. 
How will we determine compensability? The 
simple “slip and fall” with broken bones will 
not be the most common accident in this sce-
nario. The more traditional orthopedic inju-
ries will be supplanted by the more difficult to 
defend: psychological injuries. 
 At Marshall, the SIU approach will begin 
an investigation at the pre-employment stage 
and monitor throughout his/her tenure. 
They will utilize traditional investigative 
techniques while also using AI technology to 
support the underlying research. Moreover, 
the advent and increased efficacy of predic-
tive modeling will also be a key component 
in investigating and rooting out any potential 
fraudulent claims through this revamped 
approach. Investigators spearheading the 
investigation and AI as their trusted partner 
will be an easy, seamless transition to manage 
during the dawn of Singularity and AI in a 
similar fashion involving the Cargo Theft in-
vestigation.
  
WHAT IS A CARGO THEFT?
Cargo theft is defined as “the criminal taking of any 
cargo including, but not limited to, goods, chattels, 
money, or baggage that constitutes, in whole or in 
part, a commercial shipment of freight moving in 
commerce, from any motor truck, or other vehicle or 
from any intermodal container, intermodal chassis, 
trailer, container freight station, warehouse, freight 
distribution facility, or freight consolidation facil-
ity.” 
 According to CargoNet, there was a 
300% year-over-year increase in cargo theft 
activity in April 2020. The majority of the 
thefts were inside jobs committed by employ-
ees. What does the cargo theft investigation 
look like now in the face of Singularity? 
 In the age of Singularity, the traditional 
cargo theft investigation procedures will 
essentially remain intact. The theft investi-
gation will begin with the reported loss and 
immediate requests to review and evaluate 
the complete file. The pertinent witnesses are 

identified, located, and interviewed to com-
plete the relevant documentation related to 
the loss. Thereafter, recorded statements will 
be obtained and synopsized with analysis and 
recommendations by MIG-SIU. 
 Again, the MIG-SIU approach will build 
on its already successful results for its business 
partners by enacting a new mitigation strategy 
before the theft happens, early in the process, 
and the time of recruitment of prospective 
employees. Before hiring, we will encourage 
clients to conduct a thorough forensic anal-
ysis of any potential applicant’s background. 
In correlation, we work a more robust holistic 
investigation using AI and specific algorithms 
to investigative known associates both per-
sonally and professionally to look for specific 
indicators. The monitoring with the use of 
AI will continue uninterrupted throughout 
employment. To combat our replacements, 
MIG-SIU will handle these new types of inves-
tigations by focusing and hiring investigators 
with backgrounds and degrees in cybersecu-
rity, software engineering and management 
information systems. 
 AI is prevalent and vital in today’s digital 
environment. I am (somewhat) reassured by 
the fact that in all likelihood, we will not be re-
placed as private investigators anytime soon. 
AI may use its automated algorithms to calcu-
late and predict patterns in data and human 
behavior, but only humans can comprehend 
and relate to humans. Human beings perpet-
uate insurance fraud and all types of fraud. 
Even the most advanced AI algorithm cannot 
and will not be able to entirely process what 
it means to be human and/or to process nu-
ances of body language and the importance 
of eye contact. 
 The Special Investigations Unit at 
Marshall accepts the value of AI in the private 
investigation industry. Marshall Investigative 
Group Special Investigations Unit will strive 
to continue to harness the use of AI positively 
for the benefit of the sector going forward.
 

Juan Antonio Rodriguez 
is general counsel and 
vice president of Marshall 
Investigative Group’s Special 
Investigations Unit. With 
more than 15 years as general 
counsel for a global insurance 
carrier, Juan brings vast expe-

rience and knowledge to lead a nationwide team 
of SIU investigators in the arenas of criminal 
and civil liability claims, casualty and work-
ers’ compensation, intellectual property, premise 
liability, truck and cargo thefts, statements and 
examinations under oath and other various types 
of investigations. 
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Untangling the Web
of Medicare Compliance
with Casualty Programs,

Claims and Litigation
Management

 Medicare, and its influence upon the 
casualty industry, is not going away. In fact, 
it now appears that Medicare is positioning 
itself to begin enforcing civil monetary pen-
alties against defendants/carriers failing to 
comply with Section 111 Reporting require-
ments pursuant to SCHIP and the SMART 
Act.  As an industry, we should expect 2021 
to bring increased scrutiny from Medicare. 
 Socrates once wrote “the secret of 
change is to focus all of your energy not on 
fighting the old, but on building the new.”  
In applying this philosophy, the industry 
will have to begin to accept the reality that 
we need to change the terms we include in 
our negotiations, settlements, and release 
language to achieve compliance and miti-
gate risk.  
 The Medicare Secondary Payer (MSP) 
Act has been described by several courts 
as the most convoluted legislation ever 
drafted.  However, by understanding and 
accepting several statutory and regulatory 
requirements, the industry will be able to 
adapt, improve compliance under the Act, 
and more easily navigate a casualty claim.  
This article will attempt to provide clarity 
to the web of confusion which is the MSP. 

WHAT IS GENERALLY REQUIRED BY 
MEDICARE OF THE LIABILITY INDUSTRY
• With every settlement, judgment, or pay-

ment involving the claim and/or release 
of medical damages, and where the con-
sideration paid is greater than $750, we 
must confirm whether the Releasor(s) is 
a past or current Medicare beneficiary. 

• Where each of the above elements is 

answered in the affirmative, the parties 
to the settlement must understand and 
appreciate that a Section 111 Reporting 
Obligation exists.

• Where a Section 111 reporting obliga-
tion exists, the party responsible for re-
imbursing any and all liens per the terms 
of settlement must affirmatively, timely 
and appropriately afford Medicare the 
opportunity to research and assert a con-
ditional payment demand.

• Where Medicare asserts a conditional 
payment demand, that payment must be 
timely reimbursed.

• A decision should be made regarding 
whether to, when to, or how to document 
the steps taken to avoid any unreasonable 
burden shifting to Medicare relating to 
the provision of future medical coverage 
by the Client we are representing.  

MEDICARE WILL LEARN OF YOUR 
SETTLEMENT, JUDGMENT AND/OR 
PAYMENT  
 42 U.S.C. Section 1395y(b)(8) creates 
mandatory reporting requirement for de-
fendants and insurance carriers. This ob-
ligation arises when (1) the claimant is a 
past or current Medicare beneficiary; (2) 
medicals have been claimed or released by 
a plaintiff; and (3) the consideration paid 
is greater than $750.  Where the answer to 
these three questions is in the affirmative, 
then the defendant will have a Section 111 
reporting obligation. It is mandatory and 
there is no “discretion.”  
 The purpose of Section 111 report-
ing is to place Medicare, and by extension 

a Medicare Advantage Plan, on notice of 
every conditional payment claim recovery 
opportunity. This ensures that Medicare 
(1) had an opportunity to identify and 
collect conditional payments; and (2), 
that Medicare receives information about 
the settlement they believe is germane to 
allow it to “fully” recover its conditional 
payment lien. In general, the Defendant/
Responsible Reporting Entity (“RRE”) must 
submit 140+ fields of information relating 
to:
• The claimant.
• The Plaintiff’s attorney if applicable.
• The Defendant.
• The Date of Accident.
• ICD-10 codes relating to medical condi-

tions claimed and released.
• The amount of settlement (Total 

Payment Obligation to the Claimant 
(“TPOC”)).

• The date of TPOC.

  The date of TPOC is an important el-
ement for compliance. Absent a judgment, 
it is the date upon which a conditional pay-
ment claim comes into existence by oper-
ation of law.  (Medicare Secondary Payer 
Manual, ch. 7, 50.4.1 (Feb. 22, 2008) and 42 
U.S.C 1395y(b)(2)(B)(ii)).  Medicare has 
defined the date of settlement as “the date 
the release was signed.”  This is evidenced 
by the NGHP (Non-Group Health User 
Guide) which instructs the Defendant/RRE 
to input the date the release was signed as 
the date of TPOC. Likewise, the user guide 
for the web portal instructs the plaintiff/
plaintiff’s counsel to provide the date the 
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release is signed as the date of settlement. 
Medicare Secondary Payer Recovery Portal 
(MSPRP) User Guide, pp 2-9, Version 4.7 dated 
October 7, 2019. 
   It is not a question of if Medicare will 
be placed on notice of the settlement with 
the 140+ fields of information, but when is 
the Defendants/RRE’s assigned reporting 
window. The Section 111 Report empowers 
Medicare to open either its first, or even a 
new, conditional payment recovery file to 
investigate whether Medicare believes it has 
made conditional payments that have not 
been reimbursed by a responsible party as 
of that date. Actions by a third party based 
upon information inconsistent with that 
submitted in the Section 111 report will 
not extinguish the risk of additional con-
ditional payment claims under a three-
year statute of limitations. Strengthening 
Medicare and Repaying Taxpayers Act of 
2012 (SMART Act)  

MEDICARE’S SUPER LIEN
 “Super Lien” is a phrase largely, and 
accurately, utilized to describe Medicare’s 
power to recover conditional payments. 
However, it should likewise apply to 
Medicare’s power to investigate and deter-
mine the related conditions for which a 
payment may be recovered.   
 In relevant part, the MSP provides 
that a plaintiff, plaintiff’s counsel and/
or defendant have an equal responsibility 
and obligation to reimburse Medicare or a 
Medicare Advantage Plan when there is a 
settlement, judgment, or payment. Actual 
or perceived responsibility is irrelevant 
Shapiro v. Sec’y of HHS, No. 15-22151-Civ-
COOKE/TORRES, 2017 U.S. Dist. LEXIS 
42278 (S.D. Fla. Mar. 23, 2017).
 See also, 42 U.S.C. § 1395y(b)(2)(B)
(ii). Medicare’s recovery contractors will 
view medical records and bills submitted 
from the date of accident through the date 
the release was signed. Just because, for 
example, a right knee claim is reported to 
Medicare as being related to an accident 
on a specific date, it does not preclude 
Medicare from attempting to include addi-
tional conditions based upon ICD-10 and 
other billing coding which Medicare deems 
to have naturally arisen or to have been ag-
gravated by the underlying claimed acci-
dent.  
 The result is that parties to a liability 
settlement who are aware that a Section 
111 reporting obligation will exist should 

expect the unexpected when it comes to 
Medicare’s recovery of a conditional pay-
ment claim.  In essence, that case will be 
subjected to a separate “litigation process” 
established by Medicare to address, iden-
tify, and determine what, if any, conditional 
payments Medicare deems related. While 
a party does have the ability, within the 
context of Medicare’s recovery process, 
to dispute the inclusion of questionable 
conditional payment claims, this under-
taking mandates a five-level administrative 
appeal process before a party has standing 
to assert its dispute in federal court.  See 
Wetterman v. Sec’y of HHS, No. 2:18-cv-85, 
2019 U.S. Dist. LEXIS 118115 (S.D. Ohio 
July 16, 2019). However, if you miss a dead-
line within the appeal process, the debt be-
comes final.  
 There are two additional entangle-
ments with Medicare’s recovery process that 
most commonly arise in liability settlement 
scenarios. First, a party’s reliance upon a 
conditional payment notice letter from a 
recovery contractor as being an accurate or 
final accounting of Medicare’s ultimate de-
mand before the release is signed. Several 
published cases reflect significant changes 
in Medicare’s demand in only a matter of 
weeks between written communication 
from Medicare/BCRC. Second, a Medicare 
Advantage plan having been elected by the 
claimant, whether known or unknown to 
the attorneys; or the mistaken belief that a 
Section 111 reporting obligation does not 
still exist and the possibility of Medicare 
still asserting a lien when such plans have 
been elected.  Humana Ins. Co. v. Bi-Lo, 
LLC, No. 4:18-cv-2151-DCC, 2019 U.S. Dist. 
LEXIS 163063 (D.S.C. Sept. 24, 2019).
    
THE POWER OF A RELEASE
 We work in an industry where approx-
imately 95% of our claims are settled. As it 
relates to the liability industry, the release 
creates our obligations under the Medicare 
Act, and thus, should reflect our compli-
ance. The Release should reflect and/or 
confirm (1) whether a Section 111 report-
ing obligation exists, (2) if so, strategically 
employing options to ensure Medicare’s 
conditional payment claims are timely and 
properly reimbursed; or (3) addressing 
Medicare’s future interest.     
 While the Release creates the obliga-
tion, the Release in and of itself does not 
provide a defense to Medicare’s effort to 
subsequently collect a conditional payment 

claim that has not been properly reim-
bursed. Courts have made it clear that a de-
fendant, in essence, has an affirmative duty 
to make advance arrangements to ensure 
that the party assigned the responsibility 
of reimbursing Medicare, or a potential 
Medicare Advantage Plan, in fact does so 
timely and appropriately consistent with 
the Defendant’s Section 111 reporting 
obligation.  Humana Med. Plan, Inc. v. W. 
Heritage Ins. Co., 880 F.3d 1284 (11th Cir. 
2018); Humana Ins. Co., 2019 U.S. Dist. 
LEXIS 163063       
 The result will be a Defendant is look-
ing at a potential conditional payment 
claim asserted by Medicare through either 
the U.S. Treasury Department, lawsuit by 
a U.S. Attorney, or lawsuit by a Medicare 
Advantage Plan; with double damages and 
interest as available penalties to be asserted. 
The indemnification language will mean lit-
tle to that defendant at that stage   Shapiro, 
2017 U.S. Dist. LEXIS 42278; Trostle v. 
Ctrs. For Medicare & Medicaid Servs., 709 
F. App’x 736 (3d Cir. 2017).
  
CONCLUSION
 As National Medicare Compliance 
Counsel for numerous businesses, carri-
ers and TPAs, I endeavor to create an ac-
ceptable path for clients to navigate claims 
internally, or litigation externally, which 
allows them to meet their overall claim 
objective and navigate the Medicare Act in 
accordance with their risk tolerance. This 
includes interjecting available strategies 
into the settlement and compliance pro-
cesses which Medicare has afforded the in-
dustry and are often unused.  
 When speaking to parties in a specific 
case in support of these endeavors, the two 
most frequently spoken words that give me 
concern are “I KNOW.”  The risks associated 
with Medicare’s web of requirements are 
very real, and they require careful planning 
to navigate to   the maze and avoid addi-
tional costs, penalties, and other exposure.    

Thomas S. Thornton, III has 
focused his litigation practice 
on the defense of premises lia-
bility, product liability, trans-
portation, general liability, 
as well as catastrophic work-
ers’ compensation matters. 
Tom also serves as National 

Medicare Compliance Counsel for many of his 
business, insurance and TPA clients ensuring 
compliance with the Medicare Secondary Payer 
Act and Section 111 Reporting while bringing 
strategic solutions to the forefront for claim clo-
sure.

1 On February 18, 2020, CMS published the proposed rule “Medicare Secondary Payer and Certain Civil Monetary 
Penalties;” its second proposed rule publication on this issue. 

2 For purposes of this article it is assumed that a Medicare Advantage Plan’s authority to recover a conditional pay-
ment claim is the same as Medicare.
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 A Compulsory Medical Examination 
(“CME”) can be a useful tool in defending 
and/or resolving a personal injury case. 
While CMEs, also known as Independent 
Medical Examinations in some jurisdic-
tions, can bolster your defenses as to med-
ical causation, that is not their only use. 
An effective CME can not only support 
causation defenses, it can also serve as a 
benchmark to help determine value of a 
claim, thereby facilitating negotiation.

IDENTIFYING THE NEED FOR A CME 
 It is imperative for the defense team to 

begin its review of a case with an eye to what 
expert testimony may be required, includ-
ing when to incorporate a CME into the 
defense plan. It is important to have clear 
communication between client and counsel 
as to the goal of the CME, as well as how 
that integrates with the larger trial prepa-
ration strategy.  The most obvious example 
of when to use a CME is where your per-
sonal injury plaintiff has a prior history of 
similar complaints. In this case, an effective 
CME can be used to delineate any potential 
change between the claimant’s pre-existing 
health and any potential new injury. Or, al-

ternatively, a CME can be used to confirm 
that the claimant’s current complaints are, 
in fact, symptoms of the natural progres-
sion of their prior pathologies. 
 Another instance where a CME is likely 
to be beneficial is when a claimant is alleg-
ing injuries that either appear to be out of 
proportion with the subject incident or a 
novel condition. For example, claims of 
traumatic brain injury (TBI), even after 
minor incidents, are increasing in many 
states. In previous years, claims of a TBI 
would be limited to incidents with visible, 
severe injuries and/or property damage. In 

E. Holland “Holly” Howanitz and Catherine Higgins     Wicker Smith

Avoiding tricks and traps of the
Plaintiff’s Bar in the age of Nuclear Verdicts

Effective Usage of 
Compulsory Medical 

Examinations
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these cases, it can be difficult to formulate 
a defense where a sympathetic plaintiff has 
alleged that his personality has irrevocably 
changed due to a TBI. In these cases, a 
thorough neurological or neurophysiologi-
cal evaluation often disproves the plaintiff’s 
claims of cognitive deficits associated with 
the subject accident. In cases of alleged 
TBIs, neurological and neuropsycholog-
ical testing is effective in identifying the 
claimant’s baseline level of function and 
compare it to the current level of cognitive 
functions. The tests are also designed to 
identify malingering or exaggerative behav-
ior. In effect, it pays (or, more accurately, 
saves) to be curious when determining what 
kind of experts to retain and rely upon for 
CMEs, particularly when faced with novel 
and/or subjective complaints. 

BANG FOR YOUR BUCK:
USING YOUR EXPERT TO HIS OR
HER FULLEST POTENTIAL
 In recent years, we have identified in-
creased instances of obstructive behavior by 
opposing counsel during CMEs. In order to 
ensure that the defense expert is able to ob-
tain the necessary information to conduct 
his evaluation, it is important to prepare 
him for anticipated tactics from the plain-
tiff’s counsel. Likewise, the expert needs to 
be aware of jurisdictional rules relating to 
the presence of court reports and videog-
raphers. The presence of outside partic-
ipants can be a large point of contention 
during neuropsychological examinations 
and needs to be addressed in advance of 
the examination. It is also critical that your 
chosen expert is familiar with any jurisdic-
tional limitations imposed on what kind of 
examination may be conducted, or if there 
are any controversies over the type of in-
quiries the expert may make of the plain-
tiff during the exam. In this vein, it can be 
helpful to provide any initial paperwork or 
written histories that your expert may want 
completed as part of the CME to the plain-
tiff’s attorney in advance of the examina-
tion. Additionally, should the plaintiff issue 
any objections to the CME, provide and 
discuss those with your expert prior to the 
examination as well. 
 It is equally important to have your 
medical expert prepared for what the rest 
of his or her involvement in this litigation 
will look like. Prior to the CME, discuss the 
plaintiff’s theory of liability with your ex-
pert to ensure that he or she is aware of the 
claimed injuries. Ask him or her detailed 
questions about what the expected treat-
ment for such injuries would be, and be 
prepared to speak intelligently with regard 
to the plaintiff’s medical records to direct 

your expert’s attention to any prominent 
inconsistencies that you believe exist. 
 After the CME, confer with your expert 
and obtain his or her impressions. If the ex-
pert cannot be supportive, you will want to 
know prior to the issuance of any medical 
report. In many jurisdictions, it is required 
that the expert issue a report and that the 
report be provided to opposing counsel. If 
you are facing the receipt of a harmful re-
port, consider whether you can resolve the 
case before the report is issued. 

Defer to the Experts: Valuation Benchmarks 
Increase Negotiation Efficiency
 An effective CME is not simply an op-
portunity for a doctor to provide a blessing 
for your defense strategy. Rather, a CME can 
provide a baseline as to the severity and/or 
veracity of the claims asserted which in turn 
allow both the client and the defense attor-
ney to determine an informed, reasonable 
negotiation standard. An important compo-
nent of this strategy is to find medical ex-
perts who can be forthcoming with you and 
inform you as to what the potential expo-
sure could be at a potential trial. Effective 
CMEs rely on finding and cultivating rela-
tionships with medical experts who not only 
understand the process, but who are also 
not afraid of being honest with you about 
the strength of your case. 

Cost-Saving Alternative:
CMEs vs. Records Reviews 
 CMEs are not the sole way to effectively 
utilize medical experts, though. Another, at 
times more cost effective, way to obtain ex-
pert opinions is to obtain a records review. 
This is useful particularly if you are seeking 
expert opinions early in the case and/or 
if you are working on a tight timeline. In 
many cases, as soon as defense counsel can 
provide comprehensive records to a medi-
cal expert that expert can begin formulat-
ing opinions. Another benefit of obtaining 
an early records review is that there is no 
signaling event to opposing counsel that 
you are obtaining these opinions. As such, 
you have the ability to conduct depositions 
or written discovery with a more targeted 
plan of attack. Moreover, you can always 
discuss the usefulness of a subsequent CME 
with your retained expert after a records 
review. 
 Records reviews can also be helpful in 
the event when you are seeking to confirm 
the extent of causation, rather than dispute 
it entirely. In this scenario, the records re-
view could serve as barometer to ensure 
informed reserves are placed on the case 
and provide an educated background from 
which to negotiate a resolution. In addition, 

an early records review can provide a base-
line for intelligent questioning during a 
plaintiff’s deposition to determine whether 
or not the plaintiff’s testimony comports 
with medical science. This is doubly useful 
if the plaintiff later submits to a CME, as 
the expert will have the plaintiff’s own testi-
mony to point to should the expert’s opin-
ion be supportive. 

Other considerations: 
Timing and Expense 
 While the cost of defending claims 
is certainly at the forefront of the minds 
of clients, it behooves both attorneys and 
clients to begin the defense work up of a 
case with the end in mind. Each case will 
be different regarding what kind of expert 
review is the most helpful. Often, obtaining 
objective medical opinions early in the life 
cycle of a case provides a strong footing 
from which to combat a plaintiff’s subjec-
tive complaints. This is particularly true 
where a case involves a novel injury, prior 
history of similar complaints, or subsequent 
complication; it may be necessary to invest 
in a well-credentialed expert (sometimes at 
a steep price) early on. 
 Early retention of experts in complex 
cases or cases involving a novel or unique 
injury can provide direction to defense 
counsel relating to investigation, written 
discovery, questions for depositions, and 
even deposition questions for the plaintiff’s 
treating physicians. In many cases, the best 
defense is putting on a strong offense. The 
added value of having a seasoned expert on 
the defense team early on often outweighs 
the cost.

E. Holland “Holly” Howanitz 
is a shareholder in Wicker 
Smith’s Jacksonville (FL) and 
Brunswick (GA) offices. She 
focuses her practice on defend-
ing claims, including general 
negligence, personal injury, 
products liability, automobile 

negligence, construction defect, and professional 
malpractice. She was recently inducted into the 
American Board of Trial Advocates (ABOTA). 

Catherine Higgins is an as-
sociate in Wicker Smith’s 
Jacksonville, Florida, office. 
She focuses her practice on 
defending claims including 
general negligence, personal 
injury, automobile negligence, 
and construction defects. 
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RISK ON THE ROAD
 Working on the road has become in-
creasingly more dangerous for truck drivers 
over the past decade. The possibility of an 
accident remains a constant risk on the road 
despite certain federal and state standards 
that trucking drivers must meet for preven-
tative road safety measures. The Federal 
Motor Carrier Safety Administration’s an-
nual edition of Large Truck and Bus Crash 
Facts crash statistics reveal: 
 “From 2009 to 2015, injury crashes 

increased 62 percent to 

97,000. From 2016 to 2018, ac-
cording to NHTSA’s CRSS data, 
large truck and bus injury crashes 
increased 8 percent (from 112,000 
in 2016 to 121,000 in 2018)” and 
“Single-vehicle crashes made up 
23% of all property damage only 
crashes involving large trucks in 
2018.”

 It’s not easy being a truck driver. 
Between long hours on the road, transport-
ing hazardous materials, and the physical de-
mands of the job, there are plenty of chances 
for a driver to become seriously injured or ill. 
Some of these injuries or illnesses require on-

going medical care and support after the 
accident.  

      As the risk for injury and prop-
erty damage crashes increases, 

so does the chance of liability 
and workers’ compensation 

claims, which can turn into 
long-term expenses for 

employers over time 
as they age. 

 

“Liability Claims are not like fine wine – 
they do not improve with age,” says Robert 
Milane, General Counsel for ARC Claims 
Management Inc. “It is imperative that lia-
bility claims be promptly investigated and 
resolved – especially claims with potential 
bodily injury exposure. Investing the time 
and expense to make same-day contact with 
a claimant to control the claims is the cor-
nerstone of prudent claims management.” 

EMPLOYER SOLUTIONS FOR 
COMPLEX WORKERS’ COMP AND 
LIABILITY CLAIMS
 Employers often want a reduction in 
large, complex, and aged pending files that 
remain open with carriers and Third-Party 
Administrators (TPA), claims that lead to 
long-term costs overtime. Ultimately, com-
plex trucking claims involving ongoing 
future medical care can lead to long-term 
costs and greater exposure each year for the 
employer as they age. Even seemingly small 
liability claims can become more complex 
the longer they remain open and escalate if 
not resolved quickly.
 As the number of trucking claims in-
crease, it’s important to stay ahead of claims 
that can lead to long-term costs. Involving a 
best-in-class professional administrator early 
on is an effective way to support claim clo-
sure for lingering claims with open medical. 

PROFESSIONAL ADMINISTRATION
 AS A SOLUTION FOR TRUCKING 
   SETTLEMENTS

 Injured individuals’ fears about set-
tlement are often a large component 
of why some cases become difficult to 
settle. Many injured individuals want to 
settle their case to have more freedom 
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to treat but are scared to lose the support 
of their nurse case manager, adjuster, or at-
torney on their case. They may fear the pro-
posed Medicare Set Aside allocation won’t 
be enough to cover their lifetime medical 
costs, managing Medicare reporting, or that 
they won’t be able to treat after settlement. 
In many cases, the injured individual’s attor-
ney, primary caregiver, and family members 
are also involved in important settlement 
decisions and weigh in on settlement out-
comes. Having a neutral party offer a unique 
perspective to alleviate concerns in early set-
tlement conversations can help push settle-
ment forward. 
  “Engaging a neutral and experienced 
third party increases the probability of re-
solving a claim before it spins out of con-
trol,” says Milane. “A claimant is more likely 
to consider the opinion of the settlement 
value from someone whose experience gives 
him/her credibility and who has ‘no ax to 
grind’ with either party. This also provides 
the claimant attorney a means of controlling 
what may be unrealistic expectations of his/
her client.”
 Administrators provide comfort and 
savings to injured individuals by fully over-
seeing and managing their future medical 
funds after settlement. 
 Professional administration provides 
numerous benefits, including: 
• Savings on Healthcare - Discount net-

works save individuals on provider bills 
and all other medical expenses, allowing 
medical funds to last as long as possible.

• Never Touching a Bill - All medical bill-
ing is handled after settlement by the 
administrator so injured individuals do 
not have to worry about payments.

• Full Medicare Set Aside Reporting – 
In the case of a Medicare Set Aside, an 
administrator compiles any necessary 
reporting to The Centers of Medicare 
and Medicaid Services (CMS).

• Support – Injured individuals can rely 
on a team of settlement and Medicare 
Set Aside experts available to answer 
questions about their medical treat-
ment and any reporting responsibilities.

 Not all professional administrators are 
created equal. Beyond these core benefits, 
forward-thinking professional administra-
tors invest in their back-end technology to 
provide solutions for even the most complex 
settlement needs. These administrators con-
tinue to maintain the most up-to-date tech-
nology, including online member portals 
and mobile applications for tracking and 
managing settlement funds on the go.  
 

PREPAID CARDS LEAD TO EARLY 
RESOLUTION FOR LIABILITY 
ACCIDENTS
 Best-in-class administrators continue 
to develop solutions to support faster settle-
ment. For example, adapting to the needs 
of the trucking industry with fast resolution 
liability settlements (i.e. injury and property 
damage crashes) through an innovative pre-
paid card solution. This solution can resolve 
liability cases faster by offering an opportu-
nity for instant settlements on the road.  
 A prepaid card can deliver funds to the 
injured individual instantly. If future medi-
cal is required, a combination of a prepaid 
card and professional administration can be 
a great option to ensure the injured individ-
ual has their medical care properly managed 
after the accident. This unique solution 
helps avoid obstacles that prevent liability 
settlements from closing, including bank 
restrictions with settlement funds and offers 
an alternative way to access the settlement 
proceeds. 
 An innovative prepaid card solution 
provides:
• Fast resolution settlements – Cards can 

be used to facilitate expedited settle-
ments.

• Funding in minutes – Cards can be 
funded in 20 minutes or less.

• Convenient access – Funds are already 
pre-loaded onto the card and ready for 
use.

• Works for small and large settlements 
– Up to $99,999.99 can be loaded onto 
a single card.

• Avoid settlement obstacles – Can 
provide a way to deliver settlement 
proceeds to individuals with bank re-
strictions, or with no SSN or Tax IDs.

 “While it may seem counter-intuitive, 
it is the small claims that present the most 
risk,” says Milane. “Preventing the $2,000 
claim from becoming a $20,000 claim is 
best controlled by a first call settlement. 
The opportunity to resolve the claim of an 
individual who is ‘shaken up’ in an accident 
decreases exponentially the longer the claim 
is open. A prepaid card that allows the ad-
juster the opportunity to settle a claim ‘on 
the spot’ is a valuable tool.” 
 Prepaid cards offer a creative strategy 
to facilitate closure, especially for smaller 
property damage claims, that may not get 
resolved quickly due to stretched resources 
and limited bandwidth. Employers can save 
on long-term expenses and improve com-
pany reputation by offering a fully loaded 
prepaid card to victims of trucking liability 
accidents with a short turnaround. 

A PREPAID SOLUTION IN PRACTICE
 A 55-year old mechanic from Texas was 
involved in a rear-end motor vehicle acci-
dent with a box truck this past May. Luckily 
there were no incapacitating injuries, but 
they did suffer neck, back, and general sore-
ness, which impacted the individual’s ability 
to perform at their self-employed service. 
The liability claim was referred to Ametros 
and within just one day’s turnaround, a 
settlement offer was made through the 
combination of a loaded prepaid card and 
Ametros’ professional administration solu-
tion, CareGuard. The offer of $15,000 set-
tled with $10,000 on the prepaid card to be 
provided instantly at the time of settlement, 
and $5,000 to be professionally administered 
for any medical expenses related to the acci-
dent. 
 The solution made for a quick and sim-
ple transaction. Over a day’s time, the ad-
juster called the injured individual and went 
by their home to make the settlement offer. 
After a brief conversation with their wife, the 
injured individual signed all the necessary 
paperwork to accept the settlement offer, 
receiving access to the settlement funds on 
the same day. Both settlement parties walked 
away satisfied from the timeliness and conve-
nience of the offer. Leaving limited time for 
the accident to escalate, this smaller liability 
claim closed with a successful resolution.

CONCLUSION
 Involving a professional administrator 
helps injured individuals feel confident set-
tling and provides coverage for both employ-
ers and injured individuals from potential 
liabilities after settlement.
 Staying ahead of claims that can be-
come more complex as they age with pro-
fessional administration or a unique prepaid 
card solution, supports a long-term strategy 
to free up reserves, maintain control and 
reduce future costs with workers’ comp and 
liability trucking claims.

Mark Doherty, executive vice 
president, brings more than 
15 years of sales leadership to 
Ametros along with a wealth of 
workers’ compensation industry 
knowledge and relationships. 
Mark oversees Ametros’ sales 
teams, including field sales, and 

national account teams. He is responsible for devel-
oping sales strategies across all channels of the work-
ers’ compensation system. For questions regarding 
Ametros’ professional administration and prepaid 
card trucking settlement solutions, contact Mark at 
mdoherty@ametros.com. 
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Adler Pollock & Sheehan, P.C. (AP&S) in Rhode Island offers a Diversity Fellowship 
- the Honorable Walter R. Stone 2L Diversity Fellowship - to an outstanding sec-
ond year law student. The Fellowship provides a $10,000 scholarship and a sum-
mer associate position at Adler Pollock & Sheehan during the summer of 2021. The 
Fellowship is named in Honor of the late Judge Walter R. Stone. Judge Stone was 
the first African American attorney in the Rhode Island Attorney General’s Office, 

the first African American Shareholder at AP&S, a member of the AP&S Diversity Committee and a champion of 
promoting inclusion for all. For more information about the fellowship and the firm’s diversity efforts,  click HERE. 

Baird Holm LLP in Nebraska has launched a 
monthly podcast devoted to current topics 
from the world of law. “Baird Holm Banter” 
will be hosted by a Baird Holm attorney and 
bring you their experienced perspective on 
today’s legal issues. To learn more or to listen 
in, click HERE.

USLAW’s Idaho member firm has a new name, logo, and web-
site. Duke Evett PLLC, led by longtime USLAW member Keely E. 
Duke, is USLAW’s Idaho member firm based in Boise. For more 
information about Keely E. Duke, Josh Evett and the team, visit 
dukeevett.com.

Laffey, Leitner & Goode LLC (LLG) in Wisconsin has been a longtime supporter of Centro Legal, a 
nonprofit legal services firm headquartered in Milwaukee’s Walker’s Point. Centro Legal has rep-
resented countless individuals and families in Wisconsin who could not afford to seek quality rep-
resentation elsewhere. Centro Legal, which is best supported with monetary donations, hosts an 
annual gala that serves as an important fundraiser. Because of the pandemic, party plans changed 
and Laffey, Leitner & Goode, presenting sponsor of the annual gala, held a socially distanced cele-
bration at the home of one of its founding partners, Joseph S. Goode.  The event raised $120,000 
that will help thousands of Wisconsin families find justice. 
 In his remarks at the event, LLG founding partner Jack Laffey noted how honored the firm is 
to be a partner with Centro Legal and how privileged it was to be able to assist in a small way with 
the good works and incredible services Centro Legal provides to its clients. “We love Milwaukee; 
it’s a wonderful town with wonderful people.  That said, our city still has a long way to go to reach 
its full potential. Centro Legal plays a crucial role in leveling the playing field for its clients in a 
judicial system that may not always treat them the way 
they should be treated.”

USLAW’s Idaho member firm, Duke Evett, is sad to report that 
long-time USLAW member, Richard E. Hall, passed away on 
October 6, 2020, after a two-and-a-half year battle with pancre-
atic cancer. Rich had recently retired on December 31, 2019, and 
was an incredible mentor and dear friend to Keely E. Duke, whom 
he worked with for the last 21 years.

Rich is a legal legend in Idaho and beyond. He was a brilliant trial 
attorney and was the consummate professional no matter the sit-
uation. His incredibly successful legal career was founded on a 
respect for the law, rules and all involved.

Rich was also a whole lot of fun to be around. As many of you 
know, there was never a lonely person in the room when Rich was 
around. He could talk to anyone about anything and would have 
strangers laughing by night’s end. A true gift.

Rich is survived by his wife, Tonya, and his four daughters and many grandchildren.  A Celebration of Rich’s 
life will happen next year when it is safe again to be in large groups. Rich will certainly pack the house when 
his Life’s Celebration occurs!

Rich will be so very missed in Idaho and beyond. For inquiries as to contact information for Tonya Hall and 
the family, please email Keely Duke at ked@dukeevett.com.

 Keely Duke with Rich Hall
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Nicolas AbouAssaly is a member of 
Simmons Perrine Moyer Bergman 
PLC in Iowa where he serves clients 
in large real estate transactions, real 
estate tax protests and corporate and 
business transactions. Mr. AbouAssaly 
also is the Mayor of Marion, Iowa, a 
fast-growing city in the Cedar Rapids 
Metro Area. After the devastating 
Aug. 10 derecho hit Eastern Iowa 
with 140 MPH winds, damaged 90% 
of buildings, and devastated the tree 
canopy, Mayor AbouAssaly jumped 
in to lead the response and recovery 
efforts. Among his many contributions, 
Mayor AbouAssaly helped to set 
up an aid distribution center that 
served thousands of people and 
coordinated humanitarian relief efforts 
in his community. For several weeks 
he canvassed neighborhoods to assess 
needs and deliver food and was engaged 
directly with residents by phone and on 
social media to answer questions and 
ensure they received the resources and 
help they needed. He also lobbied for 
state and federal assistance and toured 
the damage on several occasions with 
Iowa Gov. Kim Reynolds. 

LAW360’S 
2020 GLASS 

CEILING 
REPORT

Law360’s 2020 Glass Ceiling Report has ranked USLAW member firms among its 

2020 list of firm rankings of female representation at all levels. In the category of 

firms with fewer than 100 attorneys, Franklin & Prokopik, P.C. in Maryland ranked 

7th on the “ceiling smashers” list, which is female equity partner representation, and 

14th for the overall number of female attorneys. In the category of firms with 101-250 

lawyers, Hanson Bridgett LLP (4) in San Francisco and SmithAmundsen (31) in Illinois 

were included. For this national ranking, Law360 surveyed more than 300 U.S. firms.

Pierce, Couch, Hendrickson, Baysinger & Green, 
LLP in Oklahoma City, 
Oklahoma, participated 
in a statewide clothing 
drive benefitting a local 
organization that serves 
women in Oklahoma by 
providing professional 
clothing and career de-
velopment services. 
Pierce Couch attorneys 

and staff generously donated approximately 
one hundred pieces that included everything 
from suits to shoes. The clothing drive was or-
ganized by Pierce Couch attorney, April Kelso, 
(pictured above), who serves as co-chair of the 
Service Subcommittee of the Oklahoma Bar 
Association’s Women in Law Committee. 

Martin S. Driggers, Jr., of Sweeny, Wingate & Barrow in 
South Carolina, served as the attorney advisor to the South 
Carolina Governor’s School for Science and Mathematics 
(“GSSM”), which was the runner up in the 2020 South 
Carolina Bar High School Mock Trial State Competition, 
sponsored by the South Carolina Bar Association. The 
GSSM is a statewide residential high school for exceptional 
students that excel in science and mathematics. As attorney 
advisor, Driggers prepared the student attorneys and 
witnesses for their participation in the model case selected 
by the South Carolina Bar Association. The Mock Trial 

Program is sponsored by the South Carolina Bar’s Law Related Education (LRE) Division, which was 
developed in 1976 to improve the ability of teachers to instruct law-related education. 

Matthew Berlin, 
Rubin and Rud-
man’s Trusts and 
Estates Partner 
and jazz & blues 
bassist, joined 
forces with two 
of his old friends 
and bandmates, 
Samoa Wilson 

and Jim Kweskin, to produce  their 
most recent album, “I Just Want to 
Be Horizontal,” on June 12, 2020. This 
album has steadily topped The Roots 
Music Report’s Top 50 Jazz Album Chart 
at #1.

Every Thursday 
since mid-March 
2020, Baird Holm 
LLP attorneys 
have proudly 
helped to staff 
the Heart Ministry 
Center’s Drive-

Thru Pantry. The Drive-Thru Pantry provides boxes of food 
staples each week to those in need and is a program that has 
grown exponentially given the COVID-19 crisis. The Heart Ministry 
Center is a local nonprofit organization committed to providing 
food, clothing, shelter, and financial assistance to areas of the 
city with greater economic needs. Other services provided by 
the Heart Ministry Center include a health and dental clinic, job 
placement services, case management assistance, and volunteer 
programs. For more information, click HERE.
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Jill Robb Ackerman of Baird Holm LLP in Nebraska was named 
president of the Nebraska State Bar Association. Her term runs 
through October 2021.

Brenda Baddam of Barclay Damon LLP in Albany, New York, 
has been selected as a CDTA 2020 Community Champion by the 
Capital District Transportation Authority. A CDTA Community 
Champion is someone who goes out of their way to help others 
and is a role model in the community.

Barclay Damon LLP and the firm’s Outdoor & Wildlife Team 
were given a certificate for “dedication to the promotion of ar-
chery and bow hunting and support for the industry” from the 
Archery Trade Association.

Oliver Young of Barclay Damon LLP in Buffalo, New York, has 
been appointed to the New York State Bar Association Task Force 
on Racial Injustice and Police Reform.

Janae Cummings of Barclay Damon LLP in Syracuse, New York, 
has been named assistant director for the Ms. JD Fellowship. 
Ms. JD, a nonprofit, nonpartisan organization dedicated to the 
success of aspiring and early career female lawyers, founded the 
Ms. JD Fellowship in partnership with the ABA Commission on 
Women in the Profession to promote mentoring and professional 
development for future female attorneys. 

John F. Wilcox, Jr., a shareholder/director of Dysart Taylor 
in Kansas City, Missouri, has been elected president of the 
Transportation Lawyers Association. He becomes Dysart Taylor’s 
seventh TLA president; Dysart Taylor currently has more former 
TLA presidents than any other firm.

Caleb P. Knight of Flaherty Sensabaugh Bonasso PLLC in 
Charleston, West Virginia, was selected by the American Health 
Lawyers Association (AHLA) to serve a fourth term on its Young 
Professionals Council. In addition, he was named Vice Chair of 

Educational Content for the group. His term is for one year, effec-
tive July 1, 2020. AHLA is the nation’s largest educational organi-
zation devoted to legal issues in the healthcare field. The Young 
Professionals Council is the governing body that provides insights 
and direction to the American Health Lawyers Association’s 
Board of Directors.

Andrew T. Stephenson of Franklin & Prokopik, P.C. in Maryland 
has received the honor of being invited to join the American 
College of Transportation Attorneys (ACTA). This select group 
limits membership to only 25 members, comprised of transporta-
tion defense lawyers, all serving more than 20 years in the truck-
ing industry. 

Howard Ashcraft, a partner in Hanson Bridgett LLP’s Con-
struction Practice Group, recently received an appointment as 
an associate fellow of the Saïd Business School at the University 
of Oxford. The status of associate fellow is equivalent to an ad-
junct professor status. This significant appointment indicates a 
recognition by the University of Oxford of Ashcraft’s contribu-
tions to the MSc in Major Programme Management, in which he 
manages and teaches the module on Commercial Leadership. In 
addition to his legal practice, he advises research projects related 
to building information modeling, project delivery, and sustain-
ability and is an adjunct professor in the Civil and Environmental 
Engineering Department at Stanford University.

Hinckley Allen Partner Noble F. Allen recently completed the Third 
Edition of his eBook 
“Connecticut Landlord 
and Tenant Law with 
Forms” published by The 
Connecticut Law Tribune 
and ALM Media.
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A t t o r n e y s  a t  L a w
Sweeney & Sheehan

Serving Pennsylvania and New Jersey

Robert Berk of Jones, Skelton & Hochuli in Arizona has been 
elected into the American Board of Trial Advocates (ABOTA). 
ABOTA is a national association of experienced trial lawyers 
and judges. Created in 1958, ABOTA and its members are ded-
icated to the preservation and promotion of the civil jury trial 
right provided by the Seventh Amendment to our United States 
Constitution.

Klinedinst P.C. Shareholder Nadia P. Bermudez has been selected 
to serve on the San Diego Superior Court’s Committee on the 
Elimination of Bias, a group devoted to providing equal access 
to justice for all. She will aid in the development of procedural 
changes impacting the Superior Court’s ability to recognize and 
eliminate bias, impacting all San Diego citizens.

David M. Majchrzak of Klinedinst P.C. in San Diego, California, 
was appointed to director of the Association of Professional 
Responsibility Lawyers (APRL). APRL is a national group com-
prised of lawyers, law professors, and judges holding an interest 
in lawyers’ professional responsibility, legal ethics, and legal mal-
practice. APRL encourages the study, development, and imple-
mentation of sound ethical standards in addition to providing 
cutting edge analysis in the area of professional responsibility.

Steven W. Quattlebaum of Quattlebaum, Grooms & Tull PLLC in 
Arkansas has been elected to the position of national vice presi-
dent of the American Board of Trial Advocates (ABOTA) begin-
ning in 2021. He will become national president of ABOTA in 
2023. Earlier this year, Quattlebaum also was chosen to chair the 
ABOTA COVID-19 Task Force, which published a comprehensive 
guide to conducting civil jury trials during the COVID-19 pan-
demic.

Denise I. Murphy, Partner and Co-Chair of Rubin and Rudman’s 
Labor and Employment department was appointed president of 
the Massachusetts Bar Association (MBA) for the 2020-21 asso-
ciation year. Denise’s mission as MBA President is to place an 
emphasis on the importance of diversity in the profession, give 
voices to marginalized groups, and bridge the gap between the 
various voices in the legal industry. 

Ginni Klier, Rubin and Rudman’s human resources director, was 
elected as the secretary of the Association of Legal Administrators 
(ALA) Boston Chapter for the second year in a row. 

The Iowa Supreme Court has appointed Paul D. Gamez of 
Simmons Perrine Moyer Bergman PLC in Iowa to the Advisory 
Committee on Rules of Civil Procedure. The Court issued an 
order Oct. 2 appointing him to the Advisory Committee for a 
term ending Sept. 30, 2023. The full order can be read here. 

Chad D. Brakhahn of Simmons Perrine Moyer Bergman PLC in 
Iowa  has been elected to the Iowa State Bar Association Board of 
Governors for District 6. Brakhahn is one of five representatives 
who have been elected to represent District 6, which includes 
Benton, Iowa, Johnson, Jones, Linn, and Tama counties.

Bill Hackney of SmithAmundsen in Illinois was recently ap-
pointed to the Panel of Chapter 7 Trustees in the Northern 
District of Illinois. As a chapter 7 trustee, Bill will be a fiduciary 
responsible for the preservation, liquidation, and distribution of 
assets in both consumer and commercial chapter 7 cases.

SmithAmundsen’s Gary Zhao was accepted to State Farm’s Rising 
Star Academy,  an exclusive program recognizing select outside 
counsel for their leadership and business acumen. The Academy 
was established in tandem with the American Bar Association’s 
(ABA) Resolution 113, which was put in place to increase diver-
sity within the legal industry. Through this program, State Farm 
connects with diverse counsel to expand business relationships 
and support diversity in the legal industry. 

On October 23, 2020, Sweeney & Sheehan Partner Patrick 
J. Sweeney was elected second vice-president of the Defense 
Research Institute (DRI). DRI is the largest international mem-
bership organization of attorneys defending the interests of busi-
ness and individuals in civil litigation.  
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successful 
RECENT USLAW LAW FIRM
VERDICTS & transactions

VERDICTS
Adler Pollock & Sheehan, P.C. (Providence, RI)
Adler Pollock & Sheehan, P.C. successfully represented Encompass 
Health in its Certificate of Need Application to establish a 50-bed 
Rehabilitation Hospital Center in Johnston, Rhode Island. On 
August 26, 2020, the Director of the Rhode Island Department of 
Health, Nicole Alexander-Scott, M.D., MPH, issued her decision 
approving the Application. Encompass’ proposal will establish a 
specialty hospital facility to provide physician-driven, intensive 
inpatient rehabilitative care, requiring more than one therapy 
modality, for medically complex patients. The $42.5 million 
project will provide approximately 100 union construction jobs 
in the short term and result in over 160 full-time employees. The 
AP&S team of attorneys Patricia K. Rocha, Richard R. Beretta, 
Jr., and Leslie D. Parker worked with Encompass to prepare 
the extensive certificate of need application, present at four 
Health Services Council meetings, respond to numerous public 
comments and the Rhode Island Department of Health’s expert 
consultant, and navigate the governing statutory and regulatory 
issues. As a result of these efforts, Encompass will now be able 
to provide access to its proven quality inpatient rehabilitation 
services to Rhode Island patients and their families – including 
those suffering strokes, traumatic brain injuries and neurological 
disorders.

Baird Holm LLP (Omaha, NE)
On behalf of Union Pacific Railroad Company, Baird Holm 
attorneys Scott Moore, Allison Balus, and David Kennison 
participated in an appeal to the U.S. Court of Appeals for the 
Eighth Circuit that reversed a district court’s order certifying a 
class action under the Americans with Disabilities Act (ADA). 
The Eighth Circuit held that class certification was not warranted 
given the many individualized inquiries necessary to adjudicate 
liability under the ADA. Union Pacific successfully argued that 
determining whether its fitness-for-duty policy was job-related and 
consistent with a business necessity depends on each individual’s 
unique circumstance and cannot be determined on a class-wide 
basis. 

Duke Evett, PLLC, (Boise, ID)
Keely E. Duke of Idaho member firm, Duke Evett, PLLC, 
successfully defended a local hospital system in a case challenging 
the Chargemaster billing practices of the client’s Emergency 
Department. This is a nationwide battle hospital systems are 
fighting across the country. 
 In the case, the plaintiffs alleged that the hospital system 
could not bill uninsured patients at its customary Chargemaster 
rates. The plaintiffs sought declaratory relief requesting the 

District Court review the hospital system’s billing agreement and 
find that the hospital was only entitled to bill and seek collection 
of the reasonable value of the treatment provided to them and 
other similarly situated self-pay patients.  
 The District Court granted Summary Judgment in favor of 
Duke Evett’s client and the Idaho Supreme Court unanimously 
affirmed that decision in Duke Evett’s client’s favor. 

Franklin & Prokopik, P.C. (Baltimore, MD)
Franklin & Prokopik, P.C. attorney Michael T. Bennett successfully 
defended a workers’ compensation claim for benefits by 
convincing a jury that the claimant’s actions amounted to willful 
misconduct. The case was tried before the Honorable Dwight 
Jackson in the Circuit Court for Calvert County on February 13 
and 14, 2020. The jury’s decision saved the employer, a treatment 
facility that provides mental health services exclusively for first 
responders, considerable exposure due to the nature of the 
injuries involved in the accident.
 The claimant was employed as a nursing assistant and was 
attempting to gain access to the nurses’ station to assist a patient 
who had just finished treatment. The door that normally would 
have been used to gain access to the station was locked, resulting in 
the claimant being separated from the station by a barricade that 
was approximately three feet tall and four feet wide.  The evidence 
showed that there were numerous options available to the claimant 
to unlock the door and safely gain access to the station, including 
three master keys within just a short walk. Instead of exploring 
these options, the claimant decided to transverse the barricade 
with the assistance of the patient, and in the process, ended up 
with numerous injuries that required multiple surgeries.
 Generally, it can be very difficult for employers and insurers 
to prevail on a willful misconduct defense for several reasons. For 
starters, there is a statutory presumption that an injured worker 
did not engage in willful misconduct. If the defense can overcome 
this presumption, they must then prove that an accident meets 
five separate and distinct elements. If any of those elements fail, 
so does the entire defense of willful misconduct.
 One of the five elements of willful misconduct is that the 
employer has a rule prohibiting the action that caused the 
accident. This particular element forced the defense to get 
creative as the employer did not have an explicit rule against 
employees climbing over barricades. Instead, Bennett argued to 
the jury that there was an implied rule against this specific action. 
To buttress this position, the defense introduced testimony from 
witnesses that they collectively have never seen or heard of 
anyone climbing over a nurses’ station while working in the field. 
The jury agreed with Bennett in convincing fashion, as it took just 
15 minutes to reach its verdict.
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Jones, Skelton & Hochuli, P.L.C. (Phoenix, AZ)
Jones, Skelton & Hochuli, P.L.C. (JSH) attorneys Michael E. 
Hensley and John D. Lierman obtained summary judgment for 
the owner/operator of a family-style restaurant, Sal & Teresa’s 
Mexican Restaurant (Restaurant). The case concerned a traffic 
incident in which Defendant Necaise, driving a pickup 45-50 
mph, lost control and collided with a car driven by Plaintiff Baca. 
After the collision, Necaise’s passenger tumbled out of his truck, 
obviously intoxicated and totally naked. Necaise was clothed, 
but also obviously intoxicated. Police found numerous open 
containers of alcohol in and around Necaise’s truck. Necaise was 
found to have a BAC of 0.22 two hours after the accident.
 Necaise’s passenger told police that she and Necaise 
consumed alcohol at the Restaurant earlier that day. Plaintiff 
brought suit, alleging that Necaise was overserved alcohol by 
Sal & Teresa’s which therefore bore fault in the accident. After 
litigation began, Necaise fled the jurisdiction and was never 
located. His passenger was also never located.
 JSH moved for summary judgment, arguing that Plaintiff 
had no admissible evidence that anyone was overserved, nor that 
Necaise was even at the Restaurant that day.
 Plaintiff opposed our motion with a Rule 56(d) motion to 
be allowed more discovery. The court denied Plaintiff’s motion 
because the deadline to disclose an expert had already passed 

and there was no evidence offered that any additional discovery 
would support Plaintiff’s case. Plaintiff then argued that the 
statement made by Necaise’s passenger qualified for an exception 
for hearsay, most plausibly as an “excited utterance.”
 JSH argued that the passenger’s statement did not qualify 
for a hearsay exception and that with no evidence to show the 
alcohol in Necaise’s system was from the Restaurant, Plaintiff 
could never make out a case for causation. The court agreed and 
granted summary judgment in our client’s favor.

transactions
Baird Holm LLP
Baird Holm LLP in Nebraska represented Berkshire Hathaway 
Inc. in its sale of BH Media Group’s newspaper and digital news 
operations to Lee Enterprises for $140 million and Berkshire’s 
long-term financing to Lee Enterprises of approximately $576 
million. The sale included a 10-year lease of all of BH Media 
Group’s real estate to Lee Enterprises. The transaction closed 
on March 16, 2020. The Baird Holm team on this transaction 
included J. Scott Searl, Aaron Johnson, Kevin Tracy, Brian 
Schumacher, Austin Graves and Adam Ripp.
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pro bono 
s p o t l i g h t

Barclay Damon LLP
Combining its pro bono and diversity efforts, Barclay Damon LLP has 
several minority-owned small business initiatives underway. In August, 
Corey Auerbach reached out to Barclay Damon LLP’s pro bono partners 
at LASNNY (Albany), ECBA VLP (Buffalo), VSLP (Rochester), and OVLP 
(Syracuse) to work with each of them on screening and intake of minori-
ty-owned businesses to assist with pro bono virtual services. In addition to 
providing virtual services at a small business workshop, Barclay Damon’s 
outreach to their pro bono community partners has resulted in four new 
pro bono matters:
• Representing a minority-led not-for-profit corporation in purchasing real 
property to house a theatre company; 
• Creating business contracts and labor and employment policies from an 
upstart minority-owned cleaning company;
• Providing intellectual property assistance to a minority-owned family-ori-
ented sound-system business; and
• Formation of a minority-led not-for-profit to operate a halfway home for 
men who have been recently incarcerated.
 Also, New York is on the precipice of a deepening and dire housing 
crisis as a result of the COVID-19 pandemic. A staggering number of New 
Yorkers have lost their jobs and over 1 million households currently face 
a risk of housing instability or rent shortfalls. Unaddressed, this will lead 

to an astounding number of eviction proceedings and consequent evic-
tions. Barclay Damon attorneys, including many who do not normally han-
dle housing court matters, have participated in CLEs conducted by OVLP 
and LASNNY to receive training to assist with the avalanche of eviction 
proceedings that are anticipated to overburden the courts.

Hanson Bridgett LLP
After the onset of the pandemic back in March, Hanson Bridgett LLP’s Pro 
Bono Committee reached out to several community partners to ask how 
they could provide support. Recent Hanson Bridgett pro bono initiatives 
include the representation of families seeking asylum in the U.S. through a 
partnership with the Lawyers Committee for Civil Rights. Hanson Bridgett’s 
attorneys helped secure continued long-term safety and peace of mind for 
numerous families. 
 Hanson Bridgett’s Pro Bono Committee also approved several amicus 
matters this year, including one on behalf of the Tahirih Justice Center in 
the case of Rosa Rivera-Perez v. William Barr where a Salvadoran woman 
was threatened with deportation because the immigration judge and the 
Board of Immigration Appeals failed to consider circumstantial evidence 
regarding El Salvador’s gruesome machismo and femicide culture. Hanson 
Bridgett drafted and filed an amicus brief in support of Ms. Rivera-Perez’s 
petition for review. Currently, the appeal is ongoing in the Ninth Circuit.
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Fast forward to today.
The commitment remains the same as  
originally envisioned. To provide the highest 
quality legal representation and seamless 
cross-jurisdictional service to major corpo-
rations, insurance carriers, and to both large 
and small businesses alike, through a net-
work of professional, innovative law firms 
dedicated to their client’s legal success. Now 
as a diverse network with more than 6,000 
attorneys from more than 60 independent, 
full practice firms across the U.S., Canada, 
Latin America and Asia, and with affiliations 
with TELFA in Europe, USLAW NETWORK 
remains a responsive, agile legal alternative 
to the mega-firms.

Home Field Advantage.
USLAW NETWORK offers what it calls The 
Home Field Advantage which comes from 
knowing and understanding the venue in 
a way that allows a competitive advantage 
– a truism in both sports and business.
Jurisdictional awareness is a key ingredient 
to successfully operating throughout the 
United States and abroad. Knowing the local 
rules, the judge, and the local business and 
legal environment provides our firms’ clients 
this advantage. The strength and power of 
an international presence combined with 
the understanding of a respected local firm 
makes for a winning line-up.

A Legal Network for
Purchasers of Legal Services.
USLAW NETWORK firms go way beyond 
providing quality legal services to their cli-
ents. Unlike other legal networks, USLAW is 
organized around client expectations, not 
around the member law firms. Clients receive 
ongoing educational opportunities, online 
resources, including webinars, jurisdictional 
updates, and resource libraries. We also pro-

vide USLAW Magazine, compendia of law, 
as well as an annual membership directory. 
To ensure our goals are the same as the 
clients our member firms serve, our Client 
Leadership Council and Practice Group 
Client Advisors are directly involved in the 
development of our programs and services. 
This communication pipeline is vital to our 
success and allows us to better monitor and 
meet client needs and expectations.

USLAW Abroad.
Just as legal issues seldom follow state  
borders, they often extend beyond U.S. 
boundaries as well. In 2007, USLAW  
established a relationship with the Trans-
European Law Firms Alliance (TELFA), a 
network of more than 20 independent law 
firms representing more than 1000 lawyers 
through Europe to further our service and 
reach.

How USLAW NETWORK
Membership is Determined.
Firms are admitted to the NETWORK by  
invitation only and only after they are fully 
vetted through a rigorous review process. 
Many firms have been reviewed over the 
years, but only a small percentage were 
eventually invited to join. The search for 
quality member firms is a continuous and 
ongoing effort. Firms admitted must possess 
broad commercial legal capabilities and 
have substantial litigation and trial experi-
ence. In addition, USLAW NETWORK  
members must subscribe to a high level of 
service standards and are continuously  
evaluated to ensure these standards of  
quality and expertise are met.

USLAW in Review.
• All vetted firms with demonstrated,  

robust practices and specialties
• Organized around client expectations
• Efficient use of legal budgets, providing 

maximum return on legal services  
investments

• Seamless, cross-jurisdictional service
• Responsive and flexible
• Multitude of educational opportunities 

and online resources
• Team approach to legal services

The USLAW Success Story.
The reality of our success is simple: we  
succeed because our member firms’ cli-
ents succeed. Our member firms provide 
high-quality legal results through the ef-
ficient use of legal budgets. We provide 
cross-jurisdictional services eliminating the 
time and expense of securing adequate rep-
resentation in different regions. We provide 
trusted and experienced specialists quickly.

When a difficult legal matter emerges – 
whether it’s in a single jurisdiction, nation-
wide or internationally – USLAW is there. 

For more information, please contact Roger 
M. Yaffe, USLAW CEO, at (800) 231-9110 or 
roger@uslaw.org

®
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2001. The Start of Something Better.

Mega-firms...big, impersonal bastions of legal tradition, encumbered by bureaucracy and often slow to react. The need for an  

alternative was obvious. A vision of a network of smaller, regionally based, independent firms with the capability to respond quickly, efficiently 

and economically to client needs from Atlantic City to Pacific Grove was born. In its infancy, it was little more than a  possibility, discussed 

around a small table and dreamed about by a handful of visionaries. But the idea proved too good to leave on the drawing board. Instead, with 

the support of some of the country’s brightest legal minds, USLAW NETWORK became a reality.

about
u s l a w  n e t w o r k

mailto:roger@uslaw.org
http://www.uslaw.org
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ALABAMA | BIRMINGHAM
Carr Allison
Charles F. Carr ............................ (251) 626-9340
ccarr@carrallison.com

ARIZONA | PHOENIX
Jones, Skelton & Hochuli, P.L.C.
Phillip H. Stanfield ..................... (602) 263-1745
pstanfield@jshfirm.com

ARKANSAS | LITTLE ROCK
Quattlebaum, Grooms & Tull PLLC
John E. Tull, III ........................... (501) 379-1705
jtull@qgtlaw.com

CALIFORNIA | LOS ANGELES
Murchison & Cumming LLP
Dan L. Longo .............................. (714) 953-2244
dlongo@murchisonlaw.com

CALIFORNIA | SAN DIEGO
Klinedinst PC
John D. Klinedinst ...................... (619) 239-8131
jklinedinst@klinedinstlaw.com

CALIFORNIA | SAN FRANCISCO
Hanson Bridgett LLP
Mert A. Howard .......................... (415) 995-5033
mhoward@hansonbridgett.com

CALIFORNIA | SANTA BARBARA
Snyder Burnett Egerer, LLP
Barry Clifford Snyder ................. (805) 683-7750
bsnyder@sbelaw.com

COLORADO | DENVER
Lewis Roca Rothgerber Christie LLP
Jessica L. Fuller .......................... (303) 628-9527
Jfuller@lrrc.com

CONNECTICUT | HARTFORD
Hinckley Allen
Noble F. Allen ............................. (860) 725-6237
nallen@hinckleyallen.com

DELAWARE | WILMINGTON
Cooch and Taylor P.A. 
C. Scott Reese ............................. (302) 984-3811
sreese@coochtaylor.com

FLORIDA | CENTRAL FLORIDA
Wicker Smith O’Hara McCoy & Ford P.A. 
Richards H. Ford ........................ (407) 843-3939
rford@wickersmith.com

FLORIDA | SOUTH FLORIDA
Wicker Smith O’Hara McCoy & Ford P.A. 
Nicholas E. Christin ................... (305) 448-3939
nchristin@wickersmith.com

FLORIDA | TALLAHASSEE
Carr Allison
Christopher Barkas .................... (850) 222-2107
cbarkas@carrallison.com

HAWAII | HONOLULU
Goodsill Anderson Quinn & Stifel LLP
Edmund K. Saffery ..................... (808) 547-5736
esaffery@goodsill.com

IDAHO | BOISE
Duke Evett, PLLC
Keely E. Duke ............................. (208) 342-3310
ked@dukeevett.com

ILLINOIS | CHICAGO
SmithAmundsen LLC
Lew R.C. Bricker ......................... (312) 894-3224
lbricker@salawus.com

IOWA | CEDAR RAPIDS
Simmons Perrine Moyer
Bergman PLC
Kevin J. Visser ............................. (319) 366-7641
kvisser@spmblaw.com

KANSAS/WESTERN MISSOURI | 
KANSAS CITY
Dysart Taylor Cotter & McMonigle, PC
Patrick K. McMonigle ................ (816) 714-3039
pmcmonigle@dysarttaylor.com

KENTUCKY | LOUISVILLE
Middleton Reutlinger
Elisabeth S. Gray ........................ (502) 625-2848
EGray@MiddletonLaw.com

LOUISIANA | NEW ORLEANS
McCranie, Sistrunk, Anzelmo, Hardy
McDaniel & Welch LLC
Michael R. Sistrunk .................... (504) 846-8338
msistrunk@mcsalaw.com

MAINE | PORTLAND
Richardson, Whitman,
Large & Badger
Elizabeth G. Stouder .................. (207) 774-7474
estouder@rwlb.com 

MARYLAND | BALTIMORE
Franklin & Prokopik, PC
Albert B. Randall, Jr. ................... (410) 230-3622
arandall@fandpnet.com

MASSACHUSETTS | BOSTON
Rubin and Rudman LLP
John J. McGivney. ....................... (617) 330-7000
jmcgivney@rubinrudman.com

MINNESOTA | ST. PAUL
Larson • King, LLP
Mark A. Solheim......................... (651) 312-6503
msolheim@larsonking.com

MISSISSIPPI | GULFPORT
Carr Allison
Douglas Bagwell ........................ (228) 864-1060
dbagwell@carrallison.com

MISSISSIPPI | RIDGELAND
Copeland, Cook, Taylor & Bush, P.A.
James R. Moore, Jr. ..................... (601) 427-1301
jmoore@cctb.com 
MISSOURI | ST. LOUIS
Lashly & Baer, P.C. 
Stephen L. Beimdiek ................. (314) 436-8303
sbeim@lashlybaer.com

MONTANA | GREAT FALLS
Davis, Hatley, Haffeman & Tighe, P.C.
Maxon R. Davis .......................... (406) 761-5243
max.davis@dhhtlaw.com

NEBRASKA | OMAHA
Baird Holm LLP
Jennifer D. Tricker ...................... (402) 636-8348
jtricker@bairdholm.com

NEVADA | LAS VEGAS
Thorndal Armstrong Delk  
Balkenbush & Eisinger
Brian K. Terry ............................. (702) 366-0622
bkt@thorndal.com

NEW JERSEY | ROSELAND
Connell Foley LLP
Kevin R. Gardner ........................ (973) 840-2415
kgardner@connellfoley.com 
NEW MEXICO | ALBUQUERQUE
Modrall Sperling
Jennifer G. Anderson ................. (505) 848-1809
Jennifer.Anderson@modrall.com

NEW YORK | BUFFALO
Barclay Damon LLP
Peter S. Marlette ...........................(716) 858-3763 
pmarlette@barclaydamon.com

NEW YORK | HAWTHORNE
Traub Lieberman
Stephen D. Straus ........................ (914) 586-7005
sstraus@tlsslaw.com

NEW YORK | UNIONDALE
Rivkin Radler LLP
David S. Wilck ............................ (516) 357-3347
David.Wilck@rivkin.com

NORTH CAROLINA | RALEIGH
Poyner Spruill LLP
Deborah E. Sperati ..................... (252) 972-7095
dsperati@poynerspruill.com

NORTH DAKOTA | DICKINSON
Ebeltoft . Sickler . Lawyers PLLC
Randall N. Sickler....................... (701) 225-5297
rsickler@ndlaw.com

OHIO | CLEVELAND
Roetzel & Andress
Bradley A. Wright ....................... (330) 849-6629
bwright@ralaw.com

OKLAHOMA | OKLAHOMA CITY
Pierce Couch Hendrickson  
Baysinger & Green, L.L.P. 
Gerald P. Green........................... (405) 552-5271
jgreen@piercecouch.com

OREGON | PORTLAND
Williams Kastner
Thomas A. Ped ........................... (503) 944-6988
tped@williamskastner.com 

PENNSYLVANIA | PHILADELPHIA
Sweeney & Sheehan, P.C. 
J. Michael Kunsch ...................... (215) 963-2481
michael.kunsch@sweeneyfirm.com

PENNSYLVANIA | PITTSBURGH
Pion, Nerone, Girman, Winslow  
& Smith, P.C.
John T. Pion ................................ (412) 281-2288
jpion@pionlaw.com

RHODE ISLAND | PROVIDENCE
Adler Pollock & Sheehan P.C.
Richard R. Beretta, Jr. ................ (401) 427-6228
rberetta@apslaw.com

SOUTH CAROLINA | COLUMBIA
Sweeny, Wingate & Barrow, P.A.
Mark S. Barrow ........................... (803) 256-2233
msb@swblaw.com

SOUTH DAKOTA | PIERRE
Riter Rogers, LLP
Robert C. Riter............................ (605) 224-5825
r.riter@riterlaw.com

TENNESSEE | MEMPHIS
Martin, Tate, Morrow & Marston, P.C. 
Lee L. Piovarcy ........................... (901) 522-9000
lpiovarcy@martintate.com

TEXAS | DALLAS
Fee, Smith, Sharp & Vitullo, L.L.P. 
Michael P. Sharp ......................... (972) 980-3255
msharp@feesmith.com

TEXAS | HOUSTON
MehaffyWeber 
Barbara J. Barron ....................... (713) 655-1200
BarbaraBarron@mehaffyweber.com

UTAH | SALT LAKE CITY
Strong & Hanni, PC
Stephen J. Trayner...................... (801) 323-2011
strayner@strongandhanni.com

WASHINGTON | SEATTLE
Williams Kastner
Rodney L. Umberger ................. (206) 628-2421
rumberger@williamskastner.com

WEST VIRGINIA | CHARLESTON
Flaherty Sensabaugh Bonasso PLLC 
Michael Bonasso ........................ (304) 347-4259
mbonasso@flahertylegal.com

WISCONSIN | MILWAUKEE
Laffey, Leitner & Goode LLC 
Jack Laffey .................................. (414) 312-7105
jlaffey@llgmke.com

WYOMING | CASPER
Williams, Porter, Day and Neville PC
Scott E. Ortiz .............................. (307) 265-0700
sortiz@wpdn.net

USLAW INTERNATIONAL
ARGENTINA | BUENOS AIRES
Barreiro, Olivas, De Luca, 
Jaca & Nicastro
Nicolás Jaca Otaño................ (54 11) 4814-1746
njaca@bodlegal.com

BRAZIL | SÃO PAULO
Mundie e Advogados
Rodolpho Protasio ................ (55 11) 3040-2923
rofp@mundie.com

CANADA | ALBERTA
CALGARY & EDMONTON
Parlee McLaws LLP
Connor Glynn ............................ (780) 423-8639
cglynn@parlee.com

CANADA | ONTARIO | OTTAWA
Kelly Santini
Lisa Langevin ................ (613) 238-6321 ext 276
llangevin@kellysantini.com

CANADA | QUEBEC | BROSSARD
Therrien Couture JoliCoeur
Douglas W. Clarke ...................... (450) 462-8555
douglas.clarke@groupetcj.ca

CHINA | SHANGHAI
Duan&Duan
George Wang ............................. 8621 6219 1103
george@duanduan.com 
MEXICO | MEXICO CITY
EC Legal Rubio Villega
René Mauricio Alva ............... +52 55 5251 5023
ralva@ecrubio.com 

TELFA
AUSTRIA
PHH Rechtsanwälte 
Rainer Kaspar ............................ +43 1 714 24 40
kaspar@phh.at

BELGIUM
CEW & Partners
Charles Price ...........................(+32 2) 534 20 20
Charles.price@cew-law.be

CYPRUS  
Pyrgou Vakis Law Firm
Melina Pyrgou ............................ +357 22466611
m.pyrgou@pyrgouvakis.com 

CZECH REPUBLIC
Vyskocil, Kroslak & spol., Advocates and 
Patent Attorneys
Jiri Spousta ........................ (00 420) 224 819 133
spousta@akvk.cz 
DENMARK
Lund Elmer Sandager
Jacob Roesen ............................(+45 33 300 268) 
jro@les.dk 
ENGLAND
Wedlake Bell LLP
Richard Isham .....................+44(0)20 7395 3000
risham@wedlakebell.com 
ESTONIA • LATVIA • LITHUANIA
LEXTAL Tallinn|Riga|Vilnius
Lina Siksniute- 
 Vaitiekuniene ....................(+370) 5 210 27 33
lina@lextal.lt 
FINLAND
Lexia Attorneys Ltd.
Markus Myhrberg..................... +358 10 4244200
markus.myhrberg@lexia.fi 
FRANCE
Delsol Avocats
Emmanuel Kaeppelin .......... +33(0)4 72 10 20 30
ekaeppelin@delsolavocats.com 
GERMANY
Buse Heberer Fromm
Jasper Hagenberg .................... +49 30 327942 0
hagenberg@buse.de 
GREECE
Corina Fassouli-Grafanaki & Associates Law 
Firm
Korina Fassouli- 
 Grafanaki ..........................(+30) 210-3628512
korina.grafanaki@lawofmf.gr 
HUNGARY
Bihary Balassa & Partners  
Attorneys at Law
Phone ......................................... +36 1 391 44 91 
IRELAND
Kane Tuohy Solicitors
Sheena Beale ...........................(+353) 1 6722233
sbeale@kanetuohy.ie 
ITALY
LEGALITAX Studio
Legale e Tributario 
Alessandro Polettini ............. +39 049 877 58 11
alessandro.polettini@legalitax.it  
LUXEMBOURG
Tabery & Wauthier
Véronique Wauthier ..............(00352) 251 51 51
avocats@tabery.eu 
MALTA
EMD
Dr. Italo Ellul ............................. +356 2123 3005
iellul@emd.com.mt 
NETHERLANDS
Dirkzwager Legal & Tax
Karen A. Verkerk ...................... +31 26 365 55 57
Verkerk@dirkzwager.nl 
NORWAY
Advokatfirmaet Sverdrup DA
Tom Eivind Haug ......................... +47 90653609
haug@sverdruplaw.no 
POLAND
GWW
Aldona Leszczyńska
 -Mikulska..... ........................ +48 22 212 00 00
warszawa@gww.pl 
PORTUGAL
Carvalho, Matias & Associados
Antonio Alfaia
 de Carvalho .........................(351) 21 8855440
acarvalho@cmasa.pt 
SERBIA
Vukovic & Partners
Dejan Vuković .......................  +381 11 2642 257
office@vp.rs 
SLOVAKIA
Alianciaadvokátov
Gerta Sámelová  
 Flassiková ............................ +421 2 57101313
flassikova@aliancia.sk 
SPAIN
Adarve Abogados SLP
Juan José García ........................+34 91 591 30 60
Juanjose.garcia@adarve.com 
SWEDEN
Wesslau Söderqvist Advokatbyrå
Phone ......................................... +46 8 407 88 00 
SWITZERLAND
Meyerlustenberger Lachenal
Nadine von Büren-Maier............+41 22 737 10 00
nadine.vonburen-maier@mll-legal.com 
TURKEY 
Cukur & Yilmaz
Phone ..................................... +90 232 465 07 07

2020
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USLAW NETWORK offers legal decision makers a variety of compli-

mentary products and services to assist them with their day-to-day 

operation and management of legal issues. The USLAW SourceBook pro-

vides information regarding each resource that is available. We encour-

age you to review these and take advantage of those that could benefit 

you and your company. For additional information, contact Roger M. 

Yaffe, USLAW CEO, at roger@uslaw.org or (800) 231-9110, ext. 1.

 USLAW is continually seeking to ensure that your legal out-

comes are successful and seamless. We hope that these resources can 

assist you. Please don’t hesitate to send us input on your experience with 

any of the products or services listed in the SourceBook as well as ideas 

for the future that would benefit you and your colleagues.

A  T E A M  O F  E X P E R T S

USLAW NETWORK undoubtedly has some of the most knowledgeable attorneys 

in the world, but did you know that we also have the most valuable corporate 

partners in the legal profession? Don’t miss out on an opportunity to better your 

legal game plan by taking advantage of our corporate partners’ expertise. Areas 

of expertise include forensic engineering, legal visualization services,

jury consultation, courtroom technology, forensic accounting,

structured settlements, future medical fund management, and investigation.

E D U C A T I O N
It’s no secret – USLAW can host a great event. We are very proud of the industry-leading 

educational sessions at our semi-annual client conferences, seminars, and client exchanges. 

Reaching from national to more localized offerings, USLAW member attorneys and the clients 

they serve meet throughout the year not only at USLAW-hosted events but also at many legal 

industry conferences. In light of COVID-19, we continue to evaluate and look forward to events 

in 2021. We are re-focusing on in-person meetings where and when possible, and we are con-

sidering adding smaller, regional, driving distance practice group events to our portfolio of live 

events. Regardless of the live events calendar, we will continue to be creative with virtual event 

offerings. CLE accreditation is provided for most USLAW educational offerings.

FALL 2019USLAWNETWORKCLIENTCONFERENCE

®

S E P T  2 6 - 2 8   |   M A N D A R I N  O R I E N T A L   |   W A S H I N G T O N  D . C .

JOIN US!WEDNESDAY AFTERNOON
SEPTEMBER 25FOR OUR SPECIALPRE-CONFERENCE EVENT:

USLAW NETWORK/TELFA CROSS-BORDER
BUSINESS AND TRANSACTIONS EXCHANGE

KEYNOTE BYSCOTT STRATTENPRESIDENTUN-MARKETING

P r a c t i c e  G r o u p  T r a c k s

 Commercial Law • Complex Tort & Product Liability • Employment & Labor Law • Professional Liability

attorney

the complete 
u s l a w  s o u r c e b o o k

What is the value in having individual access to 4-8 highly experienced USLAW member attorneys from around 

the country and around the world (if necessary) roundtable specific issues you may be facing, including actual 

cases or hypotheticals? USLAW is pleased to provide this free consultation that will give you a sense of comfort 

that you are managing a specific issue/case in an appropriate manner and make you aware of unforeseen road-

blocks and variables that may pop up. It never hurts to phone a friend! 

U S L A W  O N  C A L L

®

SPRING 2020

USLAW NETWORK

CLIENT

CONFERENCE

APRIL 16-18, 2020

RITZ-CARLTON AMELIA ISLAND

AMELIA ISLAND, FL

REGISTER ON LINE AT:

http://web.uslaw.org/spring-2020-attorney/

KEYNOTE SPEAKER VINH GIANG on the PSYCHOLOGY OF ILLUSION

         

ATTORNEY

EDUCATION TRACKS

CONSTRUCTION LAW, INSURANCE LAW, RETAIL AND HOSPITALITY LAW, AND TRANSPORTATION AND LOGISTICS.

http://www.uslaw.org
mailto:roger@uslaw.org


4 8   www.uslaw.org U S L A W

C O M P E N D I A  O F  L A W
USLAW regularly produces new and updates existing Compendia providing a multi-

state resources that permits users to easily access state common and statutory law. 

Compendia are easily sourced on a state-by-state basis and are developed by the 

member firms of USLAW. Some of the current compendia include: Retail, Spoliation 

of Evidence, Transportation, Construction Law, Workers’ Compensation, Surveillance, 

Offer of Judgment, Employee Rights on Initial Medical Treatment, and a National 

Compendium addressing issues that arise prior to the commencement of litigation 

through trial and on to appeal. Visit the Client Resources section of uslaw.org for the 

complete USLAW compendium library. 

L A W M O B I L E
We are pleased to offer a completely customizable one-stop educational

program that will deliver information on today’s trending topics that are applica-

ble and focused solely on your business. We focus on specific markets where

you do business and utilize a team of attorneys to share relevant jurisdictional

knowledge important to your business’ success. Whether it is a one-hour lunch

and learn, half-day intensive program or simply an informal meeting discussing a

specific legal matter, USLAW will structure the opportunity to your requirements

– all at no cost to your company. In light of COVID-19, consider hosting a virtual 

LawMobile event for your team.

 

Compendiumof Law

SUBROGATION RIGHTS
FOR WORKERS’
COMPENSATION LIENS

®

S T A T E  J U D I C I A L  P R O F I L E S  B Y  C O U N T Y
Jurisdictional awareness of the court and juries on a county-by-county basis is a key ingre-

dient to successfully navigating legal challenges throughout the United States. Knowing

the local rules, the judge, and the local business and legal environment provides a unique

competitive advantage. In order to best serve clients, USLAW NETWORK offers a judicial

profile that identifies counties as Conservative, Moderate or Liberal and thus provides you

an important Home Field Advantage.

http://www.uslaw.org
http://uslaw.org/
https://web.uslaw.org/resources/compendiums-of-law/
https://web.uslaw.org/resources/lawmobile-presented-uslaw-network/
https://web.uslaw.org/resources/lawmobile-presented-uslaw-network/
https://web.uslaw.org/resources/state-judicial-profiles-by-county/
https://web.uslaw.org/resources/state-judicial-profiles-by-county/
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U S L A W  C O N N E C T I V I T Y
In today’s digital world there are many ways to connect, share, communicate, engage, inter-

act and collaborate. Through any one of our various communication channels, sign on, ask a 

question, offer insight, share comments, seek advice and collaborate with others connected to 

USLAW. Please check out USLAW on Twitter @uslawnetwork and our LinkedIn group page.

U S L A W  M A G A Z I N E
USLAW Magazine is an in-depth publication produced and designed to address legal and busi-

ness issues facing commercial and corporate clients. Recent topics have covered cybersecurity

& data privacy, COVID-19 impacts, medical marijuana & employer drug policies, management 

liability issues in the face of a cyberattack, defending motor carriers performing oversized load 

& heavy haul operations, employee wellness programs, social media & the law, effects of elec-

tronic healthcare records, patent troll taxes, allocating risk by contract and much more.

U S L A W  E D U N E T
A wealth of knowledge offered on demand, USLAW EduNet is a regular series of

interactive webinars produced by USLAW practice groups. The one-hour programs

are available live on your desktop and are also archived at USLAW.org for viewing

at a later date. Topics range from Cybersecurity to Medicare to Employment & 

Labor Law to Product Liability Law and beyond.

U S L A W  M O B I L E  A P P S
Take USLAW with you wherever you go. Visit uslaw.org and pin it to your home screen on any mobile device. Also, 

USLAW Events is our Client Conference mobile app that archives all of the presentation materials, among several 

other items, from past USLAW Conferences. USLAW Events app is available on iPhone/iPad, Android (by typing in 

keyword USLAW) and most Blackberry devices.

USLA
W

F A L L  2 0 1 9

Safety in Numbers ...Most 
Independent Physicians Can’t 
Afford to Go it Alone Anymore 

p4

Insurance Implications
of Artificial Intelligence

n the Food Industry 
p 8

Nuances of 
Defending 

Cases Involving 
Transportation 

Network 
Companies 

p14

WHAT ARE THE 
DAMAGES? 

REMEDIES IN 
NON-COMPETE 

CASES
p12

Surety Bonds 
They’re Not

Just for
Construction

Projects
Anymore

p4

http://www.uslaw.org
https://web.uslaw.org/resources/uslaw-magazine/
https://web.uslaw.org/resources/uslaw-edunet/
https://web.uslaw.org/resources/uslaw-edunet/
http://uslaw.org/
http://uslaw.org
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P R A C T I C E  G R O U P S
USLAW prides itself on variety. Its 6,000+ attorneys excel in all areas of legal practice and participate

in USLAW’s nearly 20 substantive active practice groups and communities, including Banking

and Financial Services, Commercial Law, Complex Tort and Product Liability, Construction Law, Data

Privacy and Security, eDiscovery, Employment and Labor Law, Energy/Environmental, Healthcare Law,

Insurance Law, International Business and Trade, IP and Technology, Professional Liability, Retail and

Hospitality Law, Transportation and Logistics, White Collar Defense, Women’s Connection, and Workers’

Compensation. Don’t see a specific practice area listed? Not a problem. USLAW firms cover the gamut of

the legal profession and we will help you find a firm that has significant experience in your area of need.

C L I E N T  L E A D E R S H I P  C O U N C I L  A N D 
P R A C T I C E  G R O U P  C L I E N T  A D V I S O R S
Take advantage of the knowledge of your peers. USLAW NETWORK’s Client

Leadership Council (CLC) and Practice Group Client Advisors are hand-selected,

groups of prestigious USLAW firm clients who provide expertise and advice to ensure

the organization and its law firms meet the expectations of the client community.

In addition to the valuable insights they provide, CLC members and Practice Group

Client Advisors also serve as USLAW ambassadors, utilizing their stature within their

various industries to promote the many benefits of USLAW NETWORK

R A P I D  R E S P O N S E 
USLAW NETWORK Rapid Response search tool locates USLAW attorneys quickly when

timeliness is critical for you and your company. Offered for Transportation, Construction

Law, and Complex Tort and Product Liability, this resource provides clients with attor-

neys’ direct telephone numbers along with assurance that USLAW will be available 24/7 

with the right person and the right experience. Visit uslaw.org and pin it to your home 

screen on any mobile device for easy access to USLAW’s Rapid Response resource.

U S L A W  M E M B E R S H I P  D I R E C T O R Y
Each year USLAW produces a comprehensive membership directory. Here you can quickly and easily 

identify the attorney best-suited to handle your legal issue. Arranged by state, listings include primary 

and alternate contacts, practice group contact information as well as firm profiles. If you would like to be 

added to the distribution list, contact us here.

1

USLAW NETWORK

2020 Membership
Directory

®

http://www.uslaw.org
https://web.uslaw.org/practice-areas/
https://web.uslaw.org/who-we-are/client-leadership-council/
https://web.uslaw.org/who-we-are/client-leadership-council/
https://web.uslaw.org/who-we-are/practice-group-client-advisors/
https://web.uslaw.org/
mailto:jennifer@uslaw.org?subject=Please%20send%20me%20a%20copy%20of%20the%202021%20USLAW%20Memebrship%20Directory


 USLAW offers what it calls the Home Field Advantage which comes from knowing and understanding the venue in a way that 

allows a competitive advantage – a truism in both sports and business. Jurisdictional awareness is a key ingredient to successfully op-

erating throughout the United States. Knowing the law, plaintiff’s attorneys, the judge, and the local business and legal environment 

provides our firms’ clients this advantage.

 Tune in as USLAW member firms share insights and boots-on-the-ground knowledge regarding the latest legal happenings impact-

ing civil litigation in each state and in select global markets. In each brief video clip, USLAW members will share specifics from their 

jurisdiction, inform on the latest state legal decisions, and outline what the landscape looks like heading into 2021 and beyond. Make 
sure this home field advantage is part of your playbook.

CLICK on the video title to access the video. CLICK on the firm name to be directed to their website.
CLICK on the attorney name to access his/her email address.

UNITED STATES

ALABAMA
Litigating in a Judicial Hellhole in This 
Pandemic Period
Thomas L. Oliver, II
Carr Allison
Birmingham, AL

ARIZONA
Late Case Fair Limits Proceedings:
Arizona’s Attempt to Face the
“New Normal”
Kimberly Page
Jones, Skelton & Hochuli, P.L.C.
Phoenix, AZ

CALIFORNIA
Only in California - Recent Litigation Highs 
and Lows
Merton A. Howard
Hanson Bridgett LLP
San Francisco, CA

Don’t Give Away Your Cookies Anymore – 
How CCPA is Changing the Digital Cookie 
and Privacy Landscape and Impacting 
Businesses Across the U.S.
James D. Snyder
Klinedinst PC
San Diego, CA

Can Independent Contractors Exist in 
California?
Richard C. Moreno
Murchison & Cumming, LLP
Los Angeles, CA

Business Not As Usual: New Discovery 
Rules in California
Jeffrey Y. Choi
Snyder Burnett Egerer, LLP
Santa Barbara, CA

COLORADO
The Real Value of a Judgment in Colorado: 
Damage Caps and Pre-Judgment Interest
Caitlin McHugh
Lewis Roca Rothgerber Christie LLP
Denver, CO

CONNECTICUT
Litigating Force Majeure Provisions in 
Connecticut Leases in View of COVID-19 
Business Disruptions
Noble F. Allen
Hinckley Allen
Hartford, CT

FLORIDA
Meanwhile in Florida…
$800 an Hour Attorneys’ Fees!
Christopher Barkas
Carr Allison  
Tallahassee, FL

Meet Judge Jetson – Navigating Zoom 
Trials & Non-Binding Arbitration in Florida 
Zoomland
Constantine “Dean” G. Nickas
Wicker Smith O’Hara McCoy & Ford P.A. 
Miami, FL

HAWAII
With the Tourists Gone, Hawaii Hotels and 
Businesses Undergo Construction
Renovations: Pitfalls in Construction-
Contract Indemnity Provisions
Stacy Y. Ma
Goodsill Anderson Quinn & Stifel LLP
Honolulu, HI

IDAHO
Idaho Civil Trials Are Back, Now What?
Joshua S. Evett
Duke Evett, PLLC
Boise, ID

ILLINOIS
Pride and Prejudice: Allocating Fault and 
the Trials and Tribulations of Illinois Law
Lew R.C. Bricker
SmithAmundsen LLC
Chicago, IL

INDIANA
Winning Summary Judgement Based on 
“Duty” Under Indiana’s Evolving Standard
Keith D. Mundrick
SmithAmundsen LLC
Indianapolis, IN

IOWA
COVID-19 Immunity Legislation and New 
Limits on Medical Expense Damages
Philip A. Burian
Simmons Perrine Moyer Bergman PLC
Cedar Rapids, IA

KENTUCKY
Pre-injury Waivers Go Boom as the
Kentucky Supreme Court Holds Parental 
Waivers of Children’s Rights
Unenforceable
Blaine Lewis
Middleton Reutlinger
Louisville, KY

LOUISIANA
Louisiana’s Civil Justice Reform Act of 
2020: Louisiana’s Attempt at Tort Reform 
Legislation
Mary W. Dale
McCranie, Sistrunk, Anzelmo, Hardy,
McDaniel & Welch, LLC
New Orleans, LA
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Your USLAW Home Field Advantage:

Hottest Legal Issues in 
Each Jurisdiction
CIVIL LITIGATION A USLAW   VIDEO   RESOURCE
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AT USLAW NETWORK’S
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MAINE
Litigating in Maine: Getting In, Staying In 
and Trends in Trials
Elizabeth G. Stouder
Richardson, Whitman, Large & Badger
Portland, ME

MARYLAND
Stacking the Deck - How Plaintiffs are 
Piling on Additional Damages to Increase 
Odds of a Winning Hand
Tamara B. Goorevitz
Franklin & Prokopik, P.C.
Baltimore, MD

MASSACHUSETTES
Bringing or Defending a Case in
Massachusetts Superior Courts? Be 
Aware of the Business Litigation Session
Michael F. Connolly
Rubin and Rudman LLP
Boston, MA

MICHIGAN
U-Turn on No Fault Laws
Lidia B. Ebersole
Roetzel & Andress
Detroit, MI

MINNESOTA
Not So Minnesota Nice: Beware of Pocket 
Filings and Expert Opinions in Your
Opponent’s Back Pocket
Kevin T. McCarthy
Larson King, LLP
St. Paul, MN

MISSISSIPPI
Minor Settlements in Mississippi
Nicole Harlan
Carr Allison
Gulfport, MS

Proactive Procedures: Using a Property 
Damage Claim to Decide
Venue in Mississippi
R. Eric Toney
Copeland, Cook, Taylor & Bush, P.A.
Ridgeland, MS

MISSOURI
The Death of Non-Economic Damages 
Caps in Kansas and Beyond
Meghan A. Litecky
Dysart Taylor Cotter & McMonigle P.C.
Kansas City, MO

MISSOURI
Missouri’s New Tort Reform on
Punitive Damages
Patrick E. Foppe
Lashly & Baer, P.C.
St. Louis, MO

NEBRASKA
The First Element: Recent Cases
Demonstrate Nebraska Courts Won’t 
Overlook Legal Duty In Tort Cases
Nicholas K. Rudman
Baird Holm LLP
Omaha, NE

NEVADA
The Rise of Traumatic Brain Injury Claims, 
a Jury’s Perception of This Diagnosis, and 
Ways to Combat Emerging Technological 
Diagnostic Evidence
Philip Goodhart
Thorndal, Armstrong, Delk, Balkenbush & Eisinger
Las Vegas, NV

NEW HAMPSHIRE
Litigating Shareholder/Limited Partner 
Freeze Out Cases in New Hampshire
Christopher H.M. Carter
Hinckley Allen
Manchester, NH

NEW JERSEY
Litigation Under New Jersey’s Franchise 
Practices Act: The Unexpected Impact on 
Manufacturers and Distributors
Patrick J. Hughes
Connell Foley LLP
Cherry Hill, NJ

NEW MEXICO
The Surge of Incivility
Michelle A. Hernandez
Modrall Sperling
Albuquerque, NM

NEW YORK
COVID-19 Liability in the “New Normal”: 
How Traditional Tort Liability Has Been 
Impacted by Pandemic Principles of
Immunity and Social Responsibility
Linda J. Clark
Barclay Damon LLP
Albany, NY

Know Before You Go: New York’s Uniform 
Rules for Trial Courts - A Must for Civil 
Litigtion in New York
Matthew A. Lampert
Rivkin Radler LLP
Uniondale, NY

New York Child Victims SOL
Stephen D. Straus
Traub Lieberman
Hawthorne, NY

NORTH CAROLINA
Up, Up and Away: These Southern Verdicts 
Are Heading North
Randall R. Adams
Poyner Spruill LLP
Rocky Mount, NC

OHIO
Is There a Limit to Your Pain & Suffering? 
An Examination of the Statutory Cap on 
Non-Economic Damages in Ohio
Moriah Cheatham-Williams
Roetzel & Andress
Akron, OH

OKLAHOMA
Civil Law in Oklahoma:  Did the U.S.
Supreme Court Give It Back to the Tribes?
Jason A. Robertson
Pierce Couch Hendrickson
Baysinger & Green, L.L.P.
Tulsa, OK

OREGON
Litigation in the Wild, Wild West
Otherwise Known as Oregon
Heidi L. Mandt
Williams Kastner
Portland, OR

PENNSYLVANIA
The Do’s and Don’t’s of Pennsylvania’s 
New Rule Allowing John Doe Defendants
Timothy A. Montgomery
Pion, Nerone, Girman, Winslow & Smith, P.C.
Pittsburgh, PA

Strictly Unreasonable: Post-Tincher
Product Liability in Pennsylvania
J. Michael Kunsch
Sweeney & Sheehan, P.C.
Philadephia, PA

RHODE ISLAND
Construction Litigation - Enforcing and 
Defending Mechanics Liens
Hamza Chaudary
Adler Pollock & Sheehan, P.C.
Providence, RI

Your USLAW Home Field Advantage:  CIVIL LITIGATION Hottest Legal Issues in Each Jurisdiction
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CLICK on the video title to access the video.
CLICK on the firm name to be directed to their website.

CLICK on the attorney name to access his/her email address.
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WASHINGTON
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Washington State
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Thiago Silveira Antunes
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Supply Contracts
Audrey Joly
Therrien Couture Joli-Coeur L.L.P.
Laval, Quebec, Canada

MEXICO
COVID-19. Contract Performance and 
Force Majeure in Mexico
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Williams, Porter, Day and Neville PC
Casper, WY

ARGENTINA
How COVID-19 and the World’s Longest 
Lockdown Ever Impacted Argentina’s 
Business Environment
Nicolas Jaca Otano
Barreiro, Oliva, De Luca, Jaca & Nicastro
Buenos Aires, Argentina

BRAZIL
US - Brazil Trade Relations
Carolina Monteiro de Carvalho
Mundie e Advogados
Sao Paulo, Brazil

CANADA
Canadian Legalization of Marijuana and 
Current Impact on Insurance Law
Jennifer Therrien
Kelly Santini LLP
Ottawa, Ontario, Canada

Limitation Period Changes in Alberta Due 
to the COVID-19 Pandemic
Tesia Doblanko
Parlee McLaws LLP
Edmonton, Alberta, Canada

USMCA – What’s New For You
North of the Border
Geneviève Gagné
Therrien Couture Joli-Coeur L.L.P.
Quebec City, Quebec, Canada

MEXICO
Mexico as an Alternative to Expand
René Mauricio Alva
EC Legal Rubio Villegas
Mexico City, Mexico
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USLAW offers what it calls the Home Field Advantage which comes from knowing and understanding the venue in a 
way that allows a competitive advantage – a truism in both sports and business. Jurisdictional awareness is a key ingre-
dient to successfully operating throughout the United States. Knowing the law, plaintiff’s attorneys, the judge, and the 
local business and legal environment provides our firms’ clients this advantage.
 Tune in as USLAW member firms share insights and boots-on-the-ground knowledge regarding the latest 
legal happenings impacting labor and employment in each state and in select global markets. In each brief video clip, 
USLAW members will share specifics from their jurisdiction, inform on the latest state legal decisions, and outline what 
the landscape looks like heading into 2021 and beyond. Make sure this home field advantage is part of your playbook.
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ALABAMA
Avoiding Employment Litigation in the Era 
of COVID, #METOO and #BLM
R. Brett Adair
Carr Allison
Birmingham, AL

ARIZONA
Arizona’s Earned Paid Sick Time
Requirements
David Potts
Jones, Skelton & Hochuli, P.L.C.
Phoenix, AZ

CALIFORNIA
Be Careful in California: 10 Labor Laws You 
May Not Realize You’re Breaking
Sandra L. Rappaport
Hanson Bridgett LLP
San Francisco, CA

Strategic Impact of Trial Delays on Handling 
California Employment Cases in 2021
Kim Carter
Klinedinst PC
San Diego, CA

We’re Sorry to Interrupt Our Regularly 
Scheduled Programming: The Difference 
Between Employees Returning to Work 
After a Pandemic vs. a Natural Disaster
Pamela J. Marantz
Murchison & Cumming, LLP
Los Angeles, CA

No Longer A Class Act: PAGA Suits on the 
Rise in California
Megan McMahon
Snyder Burnett Egerer, LLP
Santa Barbara, CA

COLORADO
Colorado’s New Sick Leave and Equal Pay 
Laws Effective January 1, 2021
Susan S. Sperber
Lewis Roca Rothgerber Christie LLP
Denver, CO

CONNECTICUT
Legal Protections for Workplace Speech 
& The Increased Desire to be Socially and 
Politically Active at Work
Lisa A. Zaccardelli
Hinckley Allen
Hartford, CT

FLORIDA
Coronavirus Comeback Concerns: What 
Employers Need to Know if Employees are 
Scared to Return to Work
Elizabeth B. Burgess
Carr Allison 
Tallahassee, FL

Rights of Companies to Require
Waivers for Their Employees...
Don’t Sue Our Customers!
Jason A. Glusman
Wicker Smith O’Hara McCoy & Ford P.A.
Ft. Lauderdale, FL

HAWAII
Who’s a Whistleblower in the Pandemic? 
What Hawaii Employers Should Keep in 
Mind as They Operate Under COVID-19
John S. Mackey
Goodsill Anderson Quinn & Stifel LLP
Honolulu, HI

IDAHO
Working With the Idaho Human Rights 
Commission as an Employer in an Effort to 
Prevent Employee Lawsuits
Keely E. Duke
Duke Evett, PLLC
Boise, ID

ILLINOIS
Sexual Harassment Training: Still An Annu-
al Requirement in Illinois Despite COVID-19
Julie A. Proscia
SmithAmundsen LLC
Chicago, IL

INDIANA
Indiana Employee Restrictive Covenants: 
Proper Safeguard of Client’s Legally 
Protectable Interests or Unenforceable 
Restraint on Individual Rights and Free 
Trade?
Suzanne S. Newcomb
SmithAmundsen LLC
Indianapolis, IN

IOWA
Managing Expanded FFCRA / Expanded 
FMLA Leave with Hybrid Schooling and/or 
Choice Schooling
Erin R. Nathan
Simmons Perrine Moyer Bergman PLC
Cedar Rapids, IA

KANSAS
Skimm’Employment – Missouri and Kansas
Anne E. Baggott
Dysart Taylor Cotter & McMonigle P.C.
Kansas City, MO

KENTUCKY
Worth More than the Paper It’s Written 
on: Drafting Tips for Your Employment ADR 
Provisions.
Loren T. Prizant
Middleton Reutlinger
Louisville, KY
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LOUISIANA
Pay Equity – Can an Employer Ask an Em-
ployee Candidate Salary History in Today’s 
World Sensitive to Pay Discrimination?
Julianne T. Echols
McCranie, Sistrunk, Anzelmo, Hardy,
McDaniel & Welch, LLC
New Orleans, LA

MAINE
Labor and Employment:
The Maine Difference
Eric J. Uhl
Richardson, Whitman, Large & Badger
Portland, ME

MARYLAND
Splitting Hairs at Work? Maryland’s New 
Law Regarding Protective Hairstyles
Albert B. Randall, Jr.
Franklin & Prokopik, P.C.
Baltimore, MD

MASSACHUSETTES
Leave your Consultants Home and Out of 
Massachusetts!
Alfred A. Gray, Jr.
Rubin and Rudman LLP
Boston, MA

MICHIGAN
Unmasking Your Employees
Return to Work
Jonathan Miller
Roetzel & Andress
Detroit, MI

MINNESOTA
Mandatory Paid Sick Leave? You Betcha!: 
Minnesota’s Safe and Sick Time
David M. Wilk
Larson King, LLP
St. Paul, MN

MISSISSIPPI
Mississippi Madness: Employment Law is 
Red Hot in the South
Nicole C. Huffman
Carr Allison (MS)
Gulfport, MS

Is It Really At-Will Employment?
The Mississippi Case of McArn
Rebecca Blunden
Copeland, Cook, Taylor & Bush, P.A.
Ridgeland, MS

MISSOURI
Skimm’Employment – Missouri and Kansas
Anne E. Baggott
Dysart Taylor Cotter & McMonigle P.C.
Kansas City, MO

Missouri Human Rights Act
Julie Z. Devine
Lashly & Baer, P.C.
St. Louis, MO

NEBRASKA
From Facebook to Firearms:
Using Restraining Orders to Protect Your 
Employees in Nebraska
Heidi A. Guttau
Baird Holm LLP
Omaha, NE

NEVADA
The Challenges of Enforcement of 
COVID-19 Workplace Safety Rules for 
Large Employers:  Nevada’s Hotel/Casinos 
as a Case in Point
Katherine F. Parks
Thorndal, Armstrong, Delk, Balkenbush & Eisinger
Reno, NV

NEW HAMPSHIRE
A Look Back and Look Ahead for
Employers Battling the Impact of COVID-19 
on the Workforce
Owen R. Graham
Hinckley Allen
Manchester, NH

NEW JERSEY
Employee Misclassification, Wage Theft 
and Criminal Penalties - Oh My! What New 
Jersey Employers Need to Know
Michael A. Shadiack
Connell Foley LLP
Roseland, NJ

NEW MEXICO
Workplace Sexual Harassment,
Discrimination and Retaliation Claims
Jennifer G. Anderson
Modrall Sperling
Albuquerque, NM

NEW YORK
What’s Keeping New York State
Employers Up at Night?
Rosemary Enright
Barclay Damon LLP
Buffalo, NY

NEW YORK (continued)
Start Spreading the News:
Key Employment Law Issues Facing
New York Employers in 2020
Tamika Hardy
Rivkin Radler LLP
Uniondale, NY

New York’s Travel Restrictions and the 
Wandering Employee
Jonathan R. Harwood
Traub Lieberman
Hawthorne, NY

NORTH CAROLINA
Welcome to NC! We’ll Keep You Safe: 
North Carolina’s Immunity Statute
and More
Brett A. Carpenter
Poyner Spruill LLP
Raleigh, NC

OHIO
The Times Are Hopefully A-Changin’: Ohio 
Legislature Looks to Reduce Statute of 
Limitations for Anti-Discrimination Law
Aretta K. Bernard
Roetzel & Andress
Columbus, OH

OKLAHOMA
You’re Doing Fine (With Your Employment 
Law), Oklahoma!
Jessica L. Dark
Pierce Couch Hendrickson Baysinger & Green, L.L.P.
Oklahoma City, OK

OREGON
Oregon Workplace Fairness Act
Jeffery M. Wells
Williams Kastner
Portland, OR

PENNSYLVANIA
Independent Contractor or Worker?
An Update on Workers’ Compensation 
Case Law on the Age Old Issue
Anthony C. Carone
Pion, Nerone, Girman, Winslow & Smith, P.C.
Pittsburgh, PA

Keys to the Keystone State:
Complying with Federal, State and Local 
Wage and Hour Laws in Pennsylvania
Robyn F. McGrath
Sweeney & Sheehan, P.C.
Philadephia, PA
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RHODE ISLAND
The Nuts and Bolts of the Rhode Island 
Paid Sick and Safe Leave Act
Ali Khorsand
Adler Pollock & Sheehan, P.C.
Providence, RI

SOUTH CAROLINA
Labor Unions, Marital Unions, and Other 
Updates from a Year in South Carolina 
Employment Law
Ryan C. Holt
Sweeny Wingate & Barrow, P.A.
Columbia, SC

SOUTH DAKOTA
Emerging Employment Law Trends
in South Dakota
Lindsey L. Riter-Rapp
Riter Rogers, LLP
Pierre, SD

TENEESSEE
New Changes to Tennessee Workers’ 
Compensation Law
Christopher M. Myatt
Martin, Tate, Morrow & Marston, P.C.
Memphis, TN

TEXAS
Texas Issues Unique to Non-Subscriber 
Litigation
Jeff C. Wright
Fee, Smith, Sharp & Vitullo, L.L.P.
Dallas, TX

Texas Non-Compete Agreements - 
One of the Largest Home Field
Advantages in the Nation?
Barbara J. Barron
MehaffyWeber
Houston, TX

UTAH
To Compete or Not to Compete:  The Utah 
Legislature’s Continued Debate Over 
Restrictive Covenants
Michael D. Stanger
Strong & Hanni, PC
Salt Lake City, UT

VIRGINIA
It’s a New Day in Virginia Employment Law: 
Virginia Substantially Rewrites it’s
Employment Laws Effective July 1, 2020
Helen D. Neighbors
Franklin & Prokopik, P.C. 
Herndon, VA

WASHINGTON
Washington State Non-Compete Law:  
Why Defense Counsel Must Pay Attention 
to Their State Legislatures
Sheryl J. Willert
Williams Kastner
Seattle, WA

WEST VIRGINIA
Targeted Changes in Employment-
Related Laws Move West Virginia to a 
More Employer-Friendly State
W. Scott Evans
Flaherty Sensabaugh Bonasso PLLC
Charleston, WV

WISCONSIN
You Can’t Ask That! Complying with the 
Wisconsin Fair Employment Act During 
COVID-19 Pandemic
Mark M. Leitner
Laffey, Leitner & Goode LLC
Milwaukee, WI

WYOMING
Wyoming Continues to Follow Federal 
Standards
Erica R. Day
Williams, Porter, Day and Neville PC
Casper, WY

ARGENTINA
Emergency Rules and Regulations During 
Lockdown
Pablo Nicastro
Barreiro, Oliva, De Luca, Jaca & Nicastro
Buenos Aires, Argentina

CANADA
ALBERTA 
Temporary Layoffs in Alberta in the Context 
of COVID-19
Iain A. Walker
Parlee McLaws LLP
Edmonton, Alberta, Canada

ONTARIO
Waksdale v. Swegon North America Inc., 
2020 ONCA 391 Decision and Its Effect on 
Termination Clauses
Katie Brack and Zoriana Priadka
Kelly Santini LLP
Ottawa, Ontario, Canada

QUEBEC
Remote Work Policies: What Limits on the 
Employer’s Right to Manage?
Amelie Asselin
Therrien Couture Joli-Coeur L.L.P.
Quebec City, Quebec, Canada

MEXICO
Labor & Employment Obligations
under the USMCA
Isaac Corral-Manjarrez
EC Legal Rubio Villegas
Mexico City, Mexico
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S-E-A
OFFICIAL TECHNICAL FORENSIC 
ENGINEERING AND LEGAL 
VISUALIZATION SERVICES PARTNER 

www.SEAlimited.com
7001 Buffalo Parkway
Columbus, OH 43229
Phone: (800) 782-6851
Fax: (614) 885-8014

Chris Torrens
Vice President
795 Cromwell Park Drive, Suite N
Glen Burnie, MD 21061
Phone: (800) 635-9507
Email: ctorrens@SEAlimited.com

Ami Dwyer, Esq.
General Counsel
795 Cromwell Park Drive, Suite N
Glen Burnie, MD 12061
Phone: (800) 635-9507
Email: adwyer@SEAlimited.com

Dick R. Basom
Director, National Accounts/London 
7001 Buffalo Parkway
Columbus, Ohio 43229
Phone: (800) 782-6851
Email: rbasom@SEAlimited.com 

S-E-A is proud to be the exclusive partner/sponsor 
of technical forensic engineering and legal visualiza-
tion services for USLAW NETWORK.
 A powerful resource in litigation for 50 years, 
S-E-A is a multi-disciplined forensic engineering, 
fire investigation and visualization services com-
pany specializing in failure analysis. S-E-A’s full-time 
staff consists of licensed/registered professionals 
who are experts in their respective fields.  S-E-A 
offers complete investigative services, including: 
mechanical, biomechanical, electrical, civil and 
materials engineering, as well as fire investigation, 
industrial hygiene, visualization services, and health 
sciences—along with a fully equipped chemical lab-
oratory. These disciplines interact to provide thor-
ough and independent analysis that will support any 
subsequent litigation.  
 S-E-A’s expertise in failure analysis doesn’t end 
with investigation and research. Should animations, 
graphics, or medical illustrations be needed, S-E-A’s 
Imaging Sciences/Animation Practice can prepare 
accurate demonstrative pieces for litigation support. 
The company’s on-staff engineers and graphics pro-
fessionals coordinate their expertise and can make 
a significant impact in assisting a judge, mediator or 
juror in understanding the complex principles and 
nuances of a case. S-E-A can provide technical draw-
ings, camera-matching technology, motion capture 
for biomechanical analysis and accident simulation, 
and 3D laser scanning and fly-through technology 
for scene documentation and preservation. In ad-
dition, S-E-A can prepare scale models of products, 
buildings or scenes made by professional model 
builders or using 3D printing technology, depend-
ing on the application. 
 You only have one opportunity to present your 
case at trial. The work being done at S-E-A is incred-
ibly important to us and to our clients – because a 
case isn’t made until it is understood. Please visit 
www.SEAlimited.com to see our capabilities and 
how we can help you effectively communicate your 
position.
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USLAW
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Arcadia
OFFICIAL STRUCTURED SETTLEMENT PARTNER

www.teamarcadia.com
5613 DTC Parkway, Suite 610
Greenwood Village, CO 80111
Phone: (800) 354-4098

Rachel D. Grant, CSSC
Structured Settlement Consultant
12894 Parkridge Drive, Suite 100
Shelby Township, MI 48315
Phone: 586.932.2111
Email: rgrant@teamarcadia.com

Your USLAW structured settlements
consultants are:
Brian Annandono, CSSC • Cleveland, OH                 
Cassie Barkett, Esq. • Tulsa, OK
Rachel Grant, CSSC • Detroit, MI                                 
Nicole Mayer • Chicago, IL
Richard Regna, CSSC • Denver, CO                             
Iliana Valtchinova • Pittsburgh, PA

Arcadia Settlements Group is honored to be 
USLAW’s exclusive partner for structured settlement 
services.
 Arcadia Settlements Group (Arcadia) and 
Structured Financial Associates (SFA) have merged 
to create the largest provider of structured settle-
ment services, combining the strength of best-in-
class consultants, innovative products and services, 
and deep industry expertise. Our consultants help 
resolve conflicts, reduce litigation expenses, and cre-
ate long-term financial security for injured people 
through our settlement consulting services. Arcadia 
Consultants also assist in the establishment and 
funding of other settlement tools, including Special 
Needs Trusts and Medicare Set-Aside Arrangements, 
and are strategically partnered to provide innovative 
market-based, tax-efficient income solutions for in-
jured plaintiffs.
 Arcadia is recognized as the first structured set-
tlement firm with more than 45 years in business. 
Our consultants have used our skill and knowledge, 
innovative products and unparalleled caring service 
to help settle more than 325,000 claims involving 
structured settlement funding of more than $40 
billion and have positively impacted hundreds of 
thousands of lives by providing security and closure.

Litigation Insights
OFFICIAL JURY CONSULTANT AND COURTROOM 
TECHNOLOGY PARTNER

www.litigationinsights.com
9393 W. 110th Street, Suite #400
Overland Park, KS 66210
Phone: (913) 339-9885
Twitter: @LI_Insights

Merrie Jo Pitera, Ph.D.
Chief Executive Officer
Phone: (913) 486-4159
mjpitera@litigationinsights.com

Adam Bloomberg
Vice President – Managing Director of Visual 
Communications
Phone: (214) 658-9845
abloomberg@litigationinsights.com

Jill Leibold, Ph.D.
Director of Jury Research
Phone: (310) 809-8651
jleibold@litigationinsights.com

Christina Marinakis, J.D., Psy.D.
Director – Jury Research
Phone: (443) 742-6130
cmarinakis@litigationinsights.com

Since 1994, Litigation Insights has been a nationally 
recognized leader in the trial consulting field.
 Litigation Insights is proud to be the exclusive 
corporate sponsor of jury research and courtroom 
technology services for USLAW NETWORK.
 Our clients hire us when their cases are complex, 
difficult and/or unclear. They bring us in when is-
sues are volatile, emotions are high, and millions of 
dollars are at risk. We’re asked to consult on tough 
litigation because we’ve seen so many tough cases 
and, more importantly, we’ve provided valuable in-
sights. Remember, not every case needs a mock trial. 
We also support your litigation efforts with smaller 
budget services such as theme development, witness 
preparation, voir dire and jury selection.
 Our courtroom consultants, or “Hot Seat” opera-
tors, have no fewer than 12 years of experience in the 
application of industry-leading presentation software 
and equipment, as well as an advanced knowledge of 
courtroom protocol and procedure. We make a point 
of learning the case facts, becoming familiar with your 
exhibits and video depositions, and we work closely 
with the trial attorneys to provide continuity and peace 
of mind.
 Litigation Insights has been certified as a Women’s 
Business Enterprise by the Women’s Business 
Enterprise National Council (WBENC).
 For more information on how we can help with 
jury research and/or courtroom technology sup-
port, please contact any of our executive staff listed 
above.

Ametros
OFFICIAL FUTURE MEDICAL FUND
MANAGEMENT PARTNER

www.ametros.com
P.O. Box 827
Burlington, MA 01803
Phone: (877) 275-7415

Mark Doherty, CMSP
Executive Vice President of Sales
Email: mdoherty@ametros.com

Ametros is the largest and most trusted professional 
administration expert in the industry, working 
closely with everyone involved in the settlement 
process to drive resolution and provide support, se-
curity and potential savings for injured individuals 
once they settle their case. Ametros becomes the in-
jured individual’s main resource to help guide them 
through their medical treatment and any necessary 
reporting after settlement. Ametros helps ease set-
tlement fears and assists in settling difficult and 
complex claims, including workers’ compensation, 
liability, trusts, life care plans, Medicare Set Asides, 
and all other future medical allocations.

http://www.uslaw.org
http://www.teamarcadia.com
mailto:rgrant@teamarcadia.com
http://www.litigationinsights.com
mailto:mjpitera@litigationinsights.com
mailto:abloomberg@litigationinsights.com
mailto:jleibold@litigationinsights.com
mailto:cmarinakis@litigationinsights.com
http://www.ametros.com
mailto:mdoherty@ametros.com
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Marshall Investigative Group
OFFICIAL INVESTIGATIVE PARTNER 

www.mi-pi.com
401 Devon Ave.
Park Ridge, IL 60068
Phone: (855) 350-6474 (MIPI)
Fax: (847) 993-2039

Doug Marshall
President
Email: dmarshall@mi-pi.com
Adam M. Kabarec
Vice President
Email: akabarec@mi-pi.com

Matt Mills 
Vice President of Business Development 
Email: mmills@mi-pi.com

Thom Kramer
Director of Internet Investigations
Email: tkramer@mi-pi.com

Amie Norton
Business Development Manager
Email: anorton@mi-pi.com 

Valentina Benjamin
SIU Manager
Email: vbenjamin@mi-pi.com  

Marshall Investigative Group is a national investigative 
firm providing an array of services that help our clients 
mediate the validity of questionable cargo, disability, 
liability and workers’ compensation claims. Our spe-
cialists in investigations and surveillance have a variety 
of backgrounds in law enforcement, criminal justice, 
military, business and the insurance industry. Our in-
vestigators are committed to innovative thinking, for-
mative solutions and detailed diligence.
 One of our recent achievements is leading the in-
dustry in Internet Presence Investigations. With the 
increasing popularity of communicating and publish-
ing personal information on the internet, internet 
presence evidence opens doors in determining the 
merit of a claim. Without approved methods for col-
lection and authentication this information may be 
inadmissible and useless as evidence. Our team can 
preserve conversations, photographs, video record-
ings, and blogs that include authenticating metadata, 
and MD5 hash values. Our goal is to exceed your 
expectations by providing prompt, thorough and ac-
curate information. At Marshall Investigative Group, 
we value each and every customer and are confident 
that our extraordinary work, will make a difference in 
your bottom line. Services include:

MDD Forensic Accountants
OFFICIAL FORENSIC ACCOUNTANT PARTNER

www.mdd.com
11600 Sunrise Valley Drive, Suite 450
Reston, VA 20191
Phone: (703) 796-2200
Fax: (703) 796-0729

David Elmore, CPA, CVA
11600 Sunrise Valley Drive, Suite 450
Reston, VA 20191
Phone: (703) 796-2200
Fax: (703) 796-0729
Email: delmore@mdd.com

Kevin Flaherty, CPA, CVA
10 High Street, Suite 1000
Boston, MA 02110
Phone: (617) 426-1551
Fax: (617) 426-6023
Email: kflaherty@mdd.com

Matson, Driscoll & Damico is a leading forensic 
accounting firm that specializes in providing eco-
nomic damage quantification assessments for our 
clients. Our professionals regularly deliver expert, 
consulting and fact witness testimony in courts, arbi-
trations and mediations around the world.
 We have been honored to provide our expertise 
on cases of every size and scope, and we would be 
pleased to discuss our involvement on these files 
while still maintaining our commitment to client 
confidentiality. Briefly, some of these engage-
ments have involved: lost profit calculations; busi-
ness disputes or valuations; commercial lending; 
fraud; product liability and construction damages. 
However, we have also worked across many other 
practice areas and, as a result, in virtually every in-
dustry.
 Founded in Chicago in 1933, MDD is now a 
global entity with over 40 offices worldwide.
 In the United States, MDD’s partners and senior 
staff are Certified Public Accountants; many are also 
Certified Valuation Analysts and Certified Fraud 
Examiners. Our international partners and profes-
sionals possess the appropriate designations and are 
similarly qualified for their respective countries. In 
addition to these designations, our forensic accoun-
tants speak more than 30 languages.
 Regardless of where our work may take us around 
the world, our exceptional dedication, singularly qual-
ified experts and demonstrated results will always be 
the hallmark of our firm. To learn more about MDD 
and the services we provide, we invite you to visit us 
at www.mdd.com. 

• Activity/Back-
ground Checks

• AOE / COE
• Asset Checks
• Bankruptcies
• Contestable Death
• Criminal & Civil 

Records
• Decedent Check
• Health History

• Intellectual Property 
Investigations

• Internet Presence 
Investigations

• Pre-Employment
• Recorded 

Statements
• Skip Trace
• Surveillance
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Precisely revealing the cause or potential cause. Then explaining it in the simplest of 
terms. Doing both at the highest level is what sets us apart. In support of our forensic 
team, our imaging sciences department can clearly convey complex information  
through the generation of animations, simulations or medical illustrations from  
accurate information obtained by our engineers and investigators. Together, we dig  
past the speculation to find and convey the truth like no one else.

We test the speculation.

We analyze the could’ve beens.

We explain away the what ifs.

So you know.

Know.

We investigate the maybes.

© 2020

+1.800.782.6851     SEAlimited.com
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Proud Partner USLAW NETWORK Inc. since 2004.
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3111 N. University Drive, Suite 400
Coral Springs, FL 33065
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SPRING 2020
USLAW NETWORK

CLIENT
CONFERENCE

APRIL 16-18, 2020

RITZ-CARLTON AMELIA ISLAND
AMELIA ISLAND, FL

REGISTER ON LINE AT:
http://web.uslaw.org/spring-2020-attorney/

KEYNOTE SPEAKER VINH GIANG on the PSYCHOLOGY OF ILLUSION
         

ATTORNEY

EDUCATION TRACKS
CONSTRUCTION LAW, INSURANCE LAW, RETAIL AND HOSPITALITY LAW, AND TRANSPORTATION AND LOGISTICS.

Compendiumof Law
SPOLIATION
OF EVIDENCE

FALL 2014
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Insurance Companies and
Online Threats with Cybersecurity

What your Company needs
to know about TCPA

The Internet of Things
and the Law

Mobile Phone Data...Strategies to
Avert Risk in the Connectivity Age

CONSUMERS,
CALLING,
AND CLASS
ACTIONS

A CLEAR
AND
PRESENT
DANGER

THE
FUTURE
IS HERE

THE GOOD,
BAD AND UGLY

“AM I LIABLE BECAUSE
YOU DID NOT 

FOLLOW MY TRAVEL
DIRECTIONS?”

THE POSSIBLE CREATION
OF A DUTY OF CARE BY

PROVIDING DIRECTIONS OR
A ROUTE OF TRAVEL
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SO MUCH MORE THAN
JUST A NETWORK OF OVER

6000 ATTORNEYS
USLAW MEMBER CLIENTS RECEIVE THESE COMPLIMENTARY SERVICES:

EDUCATION A TEAM OF EXPERTS USLAW ON CALL LAWMOBILE COMPENDIA OF LAW

STATE JUDICIAL PROFILES
BY COUNTY

HOME FIELD ADVANTAGE USLAW MOBILE APP USLAW CONNECTIVITY USLAW MAGAZINE

USLAW EDUNET USLAW MEMBERSHIP
DIRECTORY

RAPID RESPONSE CLIENT LEADERSHIP COUNCIL 
AND PRACTICE GROUP CLIENT 

ADVISORS

PRACTICE GROUPS

For more information about these complimentary services, visit uslaw.org today!
®
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