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Celebrating over 50 years of finding the truth. The truth is, being an industry leader is 
never easy. In over 50 years, S-E-A has pretty much done it all. Forensic engineering and 
investigation. Vehicle testing and safety. Consumer product testing and health sciences. 
Just to name a few. And we do it all with the best talent and technology in the business. 
So, yeah. We’ll blow out some candles. And we’ll eat some cake. Then we’ll get back to 
working on the next 50 years.

Congratulations to our partner, USLAW NETWORK, on 20 successful years!
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At Arcadia, our passion for empowering people is at the heart of everything we do.  
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financial security for people involved in personal injury claims — helping settle over 340,000 

claims, and positively impacting the lives of those we serve. Over 1,000 clients rely on Arcadia; 

we invest significantly in the development of innovative products and security tools that make 

doing business with us easier, and helping your clients settle more cases, faster. 
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Hi Folks! As the incoming Chair of USLAW NETWORK, I am delighted to

welcome you to USLAW via the fall issue of USLAW Magazine. As many of you 

know, our member attorneys are committed to providing legal decision-makers 

and business leaders with timely, forward-thinking and relevant information 

on the latest issues impacting various industries and jurisdictions, and USLAW 

Magazine is one of the platforms where we provide this information.

As a global community, we collectively continue to navigate the challenging 

seas of the COVID-19 pandemic. Additionally, we face data privacy and cyber-

security threats, a changing tax landscape, insurance litigation and many more 

interesting issues. As you peruse the magazine, you will read about healthcare 

provider liability immunity during COVID-19, appealing orders compelling

arbitration under the FAA, the explosion of ransomware attacks, carbon pricing, 

hiring immigrant doctors, and a cautionary tale for the digital age.

As we face these interesting legal challenges in the months ahead, we also will 

be celebrating our 20th anniversary! As part of our celebrations, we reflect on 

our history while also committing to firmly building for the future. Highlights 

include the following: (1) We are developing an innovative technology initia-

tive to deliver even greater efficiency both across the network and between 

attorneys and clients to help secure even better outcomes; (2) we are raising 

funds for the USLAW Foundation that provides scholarship funding to diverse 

law students pursuing a legal education; and (3) together with S-E-A, our long-

time premier corporate partner, we are unveiling Live Better, an ongoing health 

and wellness initiative focusing on our USLAW community.

I am truly honored to serve as USLAW NETWORK Chair for the coming year, 

and I will do my best to live up to the standards established by those who 

served in this position before me. As we continue to move business forward 

and adapt to the changing landscape, please let us know how we can support 

your legal needs.

 

Sincerely,

Rodney L. Umberger 

Incoming USLAW NETWORK Chair

Williams Kastner | Seattle, Washington 
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	 The shortage of physicians in the U.S. 
continues to grow, with recent studies esti-
mating that by 2033 there will be a short-
age of 139,000 physicians nationally. The 
COVID-19 pandemic has magnified this 
urgent need for more doctors, especially in 
rural and lower-income areas where some 
hospitals lacked enough doctors to treat pa-
tients infected with COVID-19 during the 
height of the pandemic. 
	 Foreign-born doctors make up over 
25% of all doctors in the U.S., making them 
a vital resource for hospitals and clinics 
looking to alleviate this shortage and fully 
serve patient’s needs. To tap into this talent 
pool and successfully recruit, hire, and re-
tain immigrant doctors, employers need to 
be aware of the special immigration restric-
tions and options that apply to them. These 
issues are discussed below, along with two 
significant changes to J-1 waiver programs 
for immigrant doctors brought about by the 
COVID-19 pandemic. 
       

CONRAD 30 J-1 WAIVER PROGRAM
	 All immigrant doctors who come to 
the U.S. for their graduate medical train-
ing are required to return to their home 
country for two years after completing their 
program unless they get a J-1 waiver. One of 
the most effective ways to recruit physicians 
to underserved practice sites is by using the 
Conrad 30 J-1 waiver program. This pro-
gram makes 30 spots available each year 
for healthcare providers to hire immigrant 
doctors to work in specified physician short-
age areas in each state. To get a J-1 waiver 
the immigrant doctor must sign a contract 
to work for at least three years at the spec-
ified facility. For this reason, many immi-
grant doctors completing their graduate 
medical training specifically seek out hos-
pitals and clinics that offer Conrad waiver 
sponsorship, since they need it to remain 
in the U.S. 
	 In some states, Conrad waivers are 
highly competitive in large measure be-
cause they offer such a solid means to re-

cruit and hire physicians for difficult to fill 
positions. For employers, this program of-
fers unique benefits, allowing foreign-born 
doctors to make critical contributions to 
rural communities looking to fill gaps in 
their medical workforce. Another major 
benefit of this program is that it obligates 
the immigrant doctor to work for at least 
three years at the specified clinic or hospi-
tal. The hope is that the program will bring 
new doctors into these communities, where 
they will ultimately stay longer than three 
years to address the growing local health-
care needs. 

HHS CLINICAL J-1 WAIVER PROGRAM
	 The U.S. Department of Health and 
Human Services (HHS) also administers 
a J-1 waiver program similar to the Conrad 
30 program discussed above. Prior to 
the COVID-19 pandemic, only Federally 
Qualified Health Centers (FQHC) could 
sponsor applicants for this type of J-1 
waiver, which greatly limited its use. Other 

Iosif V. Sorokin and Madison Fernandez       Larson • King LLP

Hiring
Immigrant 

Doctors 
Changes During the
COVID-19 Pandemic

and Beyond
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non-FQHC medical facilities had to rely pri-
marily on the 30 waivers per state provided 
annually by the Conrad waiver program.
But in the midst of the COVID-19 pan-
demic, HHS made a sweeping change to 
its guidelines, allowing any medical facility 
located in a Health Professional Shortage 
Area with a score of 7 or higher to file a 
J-1 waiver for as many primary care doctors 
as the facility needs. This change signifi-
cantly altered the recruiting environment 
for hospitals, private practices, and other 
non-FQHC medical facilities, since it effec-
tively eliminated the annual limit of 30 J-1 
waivers per state set by the Conrad waiver 
program. Now employers have the oppor-
tunity to hire as many primary care physi-
cians as needed in states like Minnesota, 
Texas, Georgia, and others where there are 
frequently more applicants than there are 
Conrad waiver spots available. Employers 
also no longer need to wait for state health 
departments to open up their application 
periods each year, as they can file applica-
tions to HHS at any time.
	 Another major change caused by the 
COVID-19 pandemic allows immigrant doc-
tors who are completing their three-year 
service requirement under the Conrad 30 
or HHS waiver programs to work remotely 
by providing telehealth services. Previously, 
U.S. Citizenship and Immigration Services 
(USCIS) and the Department of State 
(DOS)—the two government agencies that 
adjudicate J-1 waiver applications—were si-
lent as to whether telehealth services could 
be used to meet the three-year full-time 
service requirements under the J-1 waiver 
programs, leaving employers and doctors 
who wanted to provide telehealth services 
in a precarious position. 
	 While this new policy provides much 
needed guidance to employers seeking to 
hire immigrant doctors to provide tele-
health services, it is set to end when the 
Public Health Emergency declared on 
January 27, 2020, ends. It is difficult to en-
vision USCIS and DOS reversing course on 
the use of telehealth services in J-1 waiver 
programs after the end of the Public Health 
Emergency, especially in light of the rapidly 
growing use of telehealth services by health-
care providers for non-COVID related ser-
vices. This burgeoning acceptance of the 
use of telehealth for J-1 waivers, coupled 
with the major expansion in the availability 
of HHS clinical J-1 waivers discussed above, 
opens up significant new avenues to hire 
and retain more immigrant doctors to work 
in medically underserved areas remotely.  

NATIONAL INTEREST WAIVER
	 Similar to the J-1 waiver programs dis-

cussed above, an immigrant physician can 
qualify for permanent residence (a “green 
card”) in the U.S. by working in a medi-
cally underserved area of the country for 
five years. U.S. immigration law deems this 
work to be in the national interest and will 
therefore waive the usual requirement that 
an employer test the labor market before 
sponsoring an employee for a green card. 
This program further incentivizes immi-
grant doctors to work in medically under-
served areas—or remain at their practice 
site in the case of a doctor completing their 
three- year J-1 waiver service obligation—
since they can qualify for permanent resi-
dence upon completing a total of five years 
of service. It is a good option for hospitals 
and clinics looking to fill openings on a 
long-term basis. 

CAP-EXEMPT H-1BS
	 Each year 85,000 new H-1B visas are 
available through a lottery system run by 
USCIS. While employers may enter immi-
grant physicians into the lottery, the uncer-
tainty and shrinking chance of winning the 
lottery, even during the major labor market 
disruptions caused by COVID-19, make this 
an unattractive hiring strategy. (For a more 
in-depth discussion of the H-1B lottery, see 
the article “Four Ways to Beat the H-1B 
Lottery Blues” in the Spring 2020 edition 
of USLAW Magazine.)
	 But some employers do not need to 
use the H-1B lottery process and may in-
stead apply for H-1B status for employees 
at any time. These “cap-exempt” employ-
ers are primarily universities and their af-
filiated nonprofit organizations, as well as 
nonprofit research organizations. 
	 Employers who are subject to the cap 
can also take advantage of this by hiring 
these employees part-time. For example, 
a specialty clinic can hire a physician cur-
rently teaching at a university in H-1B status 
for a part-time position, without having to 
go through the cap. Similarly, a cap-sub-
ject employer can place an employee at a 
cap-exempt entity full time. For example, a 
physician staffing company can place its phy-
sicians at a nonprofit university hospital full 
time, without having to go through the cap.
	 In addition, doctors who receive a J-1 
waiver through the Conrad 30 program get 
a lifetime exemption from the H-1B cap. 
This allows employers to freely hire these 
doctors without going through the lottery.   

O-1 VISAS
	 Employers looking to hire extremely 
accomplished doctors with lengthy CVs can 
get O-1 visas. These visas are available to a 
small percentage of doctors who are nation-

ally or internationally renowned in their 
field. They are a good way for employers 
to hire accomplished medical researchers, 
businesspeople, surgeons, and inventors, 
among others. O-1 visa status is beneficial 
to employers for several reasons, one being 
that it does not have an annual quota. 
Second, it is beneficial because employers 
may also use these visas to hire doctors who 
are subject to the two-year home residency 
requirement discussed above.

TREATY BASED VISAS
	 Special provisions based on inter-
national treaties also exist for employers 
to hire doctors from Canada, Mexico, 
Australia, Chile, and Singapore. For exam-
ple, under the USMCA (formerly NAFTA), 
U.S. employers can readily hire doctors 
from Canada or Mexico for teaching or re-
search positions. 
	 The expansion of HHS clinical J-1 waiv-
ers and acceptance of the use of telehealth 
for J-1 waivers are welcome changes that will 
help alleviate the shortage of doctors in the 
U.S., but more needs to be done. This re-
quires both an understanding of the many 
ways to hire immigrant doctors, as well as 
innovative approaches to serving patient’s 
needs and delivering care. Through this ar-
ticle we hope we have contributed to this 
effort by providing a basic overview of how 
to hire immigrant doctors and the changes 
during the COVID-19 pandemic, and that it 
will prove useful in the years to come as the 
COVID-19 pandemic recedes and we begin 
to craft a path forward.

Iosif V. Sorokin, an associate 
with Larson • King LLP, fo-
cuses his practice in the areas 
of immigration, employment, 
and business litigation. Iosif 
helps employers and individu-
als obtain work authorization 
and comply with immigration 

laws. He has counseled national healthcare orga-
nizations, academic institutions, multinational 
companies, and small businesses on immigration 
matters.

Madison Fernandez is a sum-
mer associate at Larson • King 
LLP and 2022 J.D. Candidate 
at the University of St. Thomas 
School of Law. Madison acts 
as editor-in-chief of the Law 
Review, as well as vice pres-
ident and co-founder of the 

Business Law Society. Madison received her under-
graduate degree from Baylor University. 

https://issuu.com/uslawnetwork/docs/uslaw_magazine_spring_2020/26
https://issuu.com/uslawnetwork/docs/uslaw_magazine_spring_2020/26
https://www.larsonking.com/attorney/iosif-v-sorokin/
https://www.larsonking.com/
https://www.larsonking.com/
https://www.larsonking.com/
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	 February 26, 2011, started as just an-
other day for Timothy Fedele, senior vice 
president and general counsel of Excela 
Health, who was investigating the medical 
necessity of certain cardiology procedures 
performed by physicians at Excela’s hospi-
tal in Pennsylvania. To assist in planning 
for and handling anticipated publicity from 
the results of that investigation, Excela had 
retained a public relations firm. On this 
day, Fedela received an e-mail containing 
legal advice about the matter from Excela’s 
outside counsel. Consistent with his prac-
tice during the investigation, and with it 
coming to a close, Fedela forwarded coun-

sel’s e-mail to the public relations and cri-
sis management consultant. The following 
week, Excela Health had a press conference 
during which it acknowledged the results of 
the investigation and named the doctors it 
believed may have performed procedures 
that were not medically necessary. A year 
later, those physicians filed a complaint 
seeking damages for defamation and in-
terference with contract.  Eight years later, 
the Pennsylvania Supreme Court held that 
by forwarding the e-mail to the third-party 
consultant, Fedela waived the attorney-cli-
ent privilege for that communication.  
BouSamra v. Excel Health, 653 Pa. 365, 210 

A.3d 967 (2019).
	 Even had the Court upheld the asser-
tion of privilege over the e-mail, the years, 
time and expense litigating the issue high-
light the dangers that accompany the ease 
of communication facilitated by the dig-
ital age. To many e-mail users, the “Reply 
All” option is the bane of their existence, 
filling their inboxes with messages copied 
to everyone possible to “keep them in the 
know.” In terms of protecting privileged 
communications, however, the “Forward” 
button gives “Reply All” a run for its money. 
It’s not just e-mail though. Each day brings 
an onslaught of new electronic communica-

J. Michael Kunsch     Sweeney & Sheehan, P.C. 

Don’t Be So 
Forward

A Cautionary Tale
for the Digital Age
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tions that potentially contain privileged in-
formation, from texts to instant messages to 
chats in Zoom and Teams meetings. Often, 
this technology advances quickly and pre-
cedes updating information handling pol-
icies to deal with potential record creation.  
	 A separate article could be devoted to 
exploring all of the ways people communi-
cate electronically and the determination 
of which of those communications can be 
considered “documents” for purposes of 
discovery. This much is clear, however - fail-
ing to properly train and remind employees 
on best practices for electronic and other 
communications can make yours the next 
unfortunate name forever memorialized in 
a reported privilege decision.

UNDERSTANDING THE ATTORNEY-
CLIENT PRIVILEGE
	 The attorney-client privilege has its 
roots in the common law and serves as the 
cornerstone to facilitating the free and 
open exchange of information between at-
torney and client to ensure effective legal 
representation. Generally speaking, four el-
ements are required in order to fall under 
the protection of the privilege: (1) the per-
son who would receive or received the legal 
advice is or sought to become a client; (2) 
the person to whom the communication 
was made was an attorney or a subordinate 
acting on the attorney’s behalf; (3) the 
communication related to the securing or 
rendering of legal advice; and (4) the com-
munication was confidential.  The specific 
requirements of falling within the protec-
tion of the privilege vary by jurisdiction.
	 It is clear that certain communications 
to and/or in the presence of third parties 
may also be privileged if they were necessary 
to the attorney being able to provide legal 
advice to the client. For example, where the 
opinion of an accountant is required for an 
attorney to understand a client’s tax issues 
and render advice, the presence of that ac-
countant does not destroy the privilege. See 
U.S. v. Kovel, 296 F.2d 918 (2d. Cir. 1961). 
And information gathered by an accident 
reconstruction expert hired by an attorney 
to assist in preparing for litigation is also 
privileged. See Commonwealth v. Noll, 662 A.2d 
1123 (Pa. Super. 1995). When third parties 
are involved, the focus is on the third-party’s 
specific purpose and actions toward helping 
the attorney provide legal advice.
	 Once attached, the attorney-client 
privilege is absolute unless waived. If chal-
lenged, the party claiming privilege has the 
burden of proving that it was properly in-
voked. That burden must be carried with 
knowledge that courts view the assertion of 
privilege as an obstacle that stands in the 

way of truth gathering and not an inalien-
able right not to be questioned. 

IN-HOUSE ATTORNEYS
WEAR MANY HATS
	 Corporate counsel perform a variety 
of roles to serve their internal clients, in-
cluding business and legal functions. They 
may also serve as de facto claims adjusters. 
Simply providing the in-house attorney with 
information (or, in the digital age, merely 
labeling e-mails as privileged or copying 
the attorney on e-mails) does not immedi-
ately cloak the communication within the 
protection of the attorney-client privilege. 
While specific standards vary by jurisdic-
tion, it is clear that to be protected from 
disclosure, information must have been 
provided to the attorney for the primary 
purpose of seeking or providing legal as-
sistance, or the advice given for predom-
inately legal and not business purposes. 
And the communication must have been 
made for the client’s need for legal advice 
or services. When the in-house attorney is 
involved in investigations, the privilege at-
taches when the investigation is related to 
providing legal services but may not where 
the attorney is simply monitoring claims.

THE BOUSAMRA PROBLEM
	 In forwarding the outside counsel 
e-mail to the third-party public relations ex-
pert, Fedela did not solicit its input, advice, 
or opinion in forming or facilitating legal 
advice for dealing with the results of the in-
vestigation. He appeared to have forwarded 
the message for information only.  Had 
Fedela specifically sought the assistance of 
the consultant in determining how to pro-
ceed, the Court would likely have affirmed 
assertion of the attorney-client privilege. 

THE WORK PRODUCT PRIVILEGE
	 Separately, Excela Health withheld the 
e-mail asserting the protection afforded 
by the work product doctrine, which pro-
tects documents prepared in anticipation 
of litigation and prevents disclosure of the 
mental impressions, conclusions, opinions 
and/or legal theories of a party’s attorney 
concerning the litigation. In contrast to its 
decision that disclosure to a third party gen-
erally waives the attorney-client privilege, the 
Pennsylvania Supreme Court in BouSamra 
held that such disclosure did not automat-
ically waive the work product privilege as 
long as the documents was not shared with 
an adversary or disclosed in a manner that 
increased the likelihood that an adversary 
would obtain it. The Court remanded the 
case for findings of fact on that issue.

BEST PRACTICES FOR THE
DIGITAL AGE
	 Privileged documents were much eas-
ier to control and limit when documents 
were formal and existed only in hard copy. 
Technology has brought us copiers, scan-
ners, mobile devices with cameras, and vid-
eoconferencing platforms with document 
sharing features, each of which multiply the 
ability to copy and transmit documents and 
information. Experience tells us that less 
formal communications carry the greatest 
risk for over dissemination. Internal pol-
icies must remind employees that digital 
communications are not different than, 
and must adhere to the same formalities of, 
formally written and printed documents. 
	 What does this mean in practice? 
Assuming a phone call isn’t an option of vi-
able alternative, think before you write. Be 
purposeful when sending electronic com-
munications, and especially when forward-
ing or responding to e-mails, considering 
each recipient and the purpose of includ-
ing them. When communicating with an 
attorney or necessary third party about a 
privileged matter, add a header that the 
message is being sent subject to the attor-
ney-client and work product privileges, and 
affirmatively state in the message why you 
are communicating with the recipient. In 
the end, privileged electronic communica-
tions must be written with the expectation 
that someone may eventually have to read 
it, determine its purpose, and conclude 
that you had intentionally sought or pro-
vided legal advice.
	 In addition, document management 
and information technology policies must 
be constantly reviewed and updated to in-
clude handling communications created by 
various platforms, and making those com-
munications subject to your retention pol-
icies. Proper planning and execution will 
ensure that technology makes our lives bet-
ter and easier, and not more complicated 
and unpredictable.
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Villanova University School of Law and has been 
recognized from 2011-2021 as a Pennsylvania 
Super Lawyer®. 
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	 In 2020, the COVID-19 pandemic 
swept the globe, resulting in millions of 
hospitalizations and hundreds of thousands 
of deaths in the United States.1 The health-
care provider industry, at the forefront of 
combatting this insidious virus, faced severe 
challenges, including unprecedented in-
undation of medical facilities with severely 
sick patients, equipment, medication, and 
bed shortages and overburdened, under 
rested, and often sick, staff to treat patients. 
Healthcare providers were given little guid-
ance and support in handling the pandemic 
and confronted with quickly shifting execu-
tive orders and regulations from state and 
government officials. Within a few months, 
our society was thrown into a state of deep 
economic and social disrepair.  The effects 
of the pandemic will be felt throughout the 
world and legal and healthcare communi-
ties for years to come.
	 This is not the first time the United 

States faced a health crisis with the poten-
tial to disrupt the operation of our health 
care system. The avian flu posed a real 
risk of overwhelming all aspects of the 
United States healthcare system, prompt-
ing Congress’ enactment of the Public 
Readiness and Emergency Preparedness 
Act (“PREP Act”) in 2005.2 The PREP Act 
authorizes the Secretary of Health and 
Human Services (“Secretary”) to issue a dec-
laration providing immunity from Federal 
and State liability, to persons involved in 
the manufacture, testing, distribution, ad-
ministration and use of countermeasures, 
arising from public health emergencies. On 
March 17, 2020, the Secretary published a 
declaration to the PREP Act, extending 
liability protections to countermeasures 
against Covid-19.3  
	 The PREP Act provides immunity 
to any person or entity that manufactur-
ers, distributes, prescribes, or adminis-

ters countermeasures, including licensed 
health professionals that have treated 
patients with defined countermeasures. 
Countermeasures are defined as qualified 
pandemic or epidemic products, drugs, bi-
ological products, or devices the Secretary 
deems a priority for use during the public 
health emergency. The PREP Act provides 
immunity for any loss that has a causal rela-
tionship with the administration or use by 
an individual, of a covered countermeasure 
during the declaration’s effective period. 
This includes a causal relationship with 
the design, development, clinical testing, 
investigation, manufacturing, labeling, dis-
tribution, and other activities, of covered 
countermeasures.  
	 Congress, understanding the need 
for some limitation on blanket immunity, 
carved out an exception for causes of ac-
tion for death or serious physical injury 
caused by the willful misconduct of a cov-
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ered person.4  Willful misconduct is any 
“act or omission that is taken intentionally 
to achieve a wrongful purpose, knowingly 
without legal or factual justification, and in 
disregard of a known or obvious risk that is 
so great as to make it highly probable that 
the harm will outweigh the benefit.”5 This 
criterion is construed to establish a more 
stringent standard of liability than ordinary 
negligence or recklessness.  
	 Herein we explore the Court’s inter-
pretation of PREP Act immunity in lawsuits 
against healthcare providers for failure to pre-
vent COVID-19 transmissions to its patients.

COURTS’ INTERPRETATIONS
OF THE ACT
	 With over 33 million COVID-19 diag-
noses, the United States is experiencing 
a rise in state and federal lawsuits against 
healthcare facilities based on an alleged 
failure to use appropriate countermea-
sures to prevent the spread of COVID-19.6 
Typically, defendant healthcare providers 
sued in State Court seek removal to Federal 
Court, arguing the PREP Act completely 
pre-empts state law. Courts’ interpretation 
of the PREP Act has been decidedly “black 
and white,” with the majority of courts hold-
ing the PREP Act inapplicable if allegations 
in the complaint do not fall within the nar-
row language of the statute.
	 For example, pending before the 
Kentucky Federal District Court are 12 re-
lated cases stemming from COVID-19 deaths 
at a single post-acute rehabilitation facility. 
Defendants in each of the cases successfully 
removed the case from State Court, and 
then moved to dismiss based on immunity 
afforded under the PREP Act. Plaintiffs, in 
turn, sought to remand the cases to State 
Court arguing that the PREP Act does not 
apply. In Brown v. Big Blue Healthcare, Inc.,7 

one of the 12 cases decided by the Court, 
plaintiff alleges decedent died of COVID-19 
because defendants failed to take preventa-
tive measures to stop its spread within the 
facility. The Court, in remanding the case, 
explained that plaintiff’s allegations are not 
“causally connected to the administration 
or use of any drug, biological product, or 
device,” and accordingly, the PREP Act is 
inapplicable.  The Court distinguished al-
legations of inaction, as opposed to action, 
stating that those who employ countermea-
sures are protected by the Act, not those who 
decline to employ them. 
	 The District Courts in Pennsylvania, 
Florida, New Jersey, and California have 
made similar holdings in remanding cases 
to State Court, finding that the PREP Act 
does not apply to allegations that a facility 
failed to use countermeasures to prevent 
patients from contracting COVID-19.8  
	 The Courts’ decisions in the above 
cases are consistent with former Secretary 
Alex Azar’s March 2020 Declaration 
that “Administration of the Covered 
Countermeasure means (i) physical pro-
vision of the countermeasures to recipi-
ents, or (ii) activities and decisions directly 
relating to public and private delivery, 
distribution and dispensing of the counter-
measures to recipients, management and 
operation of countermeasure programs, or 
management and operation of locations for 
the purpose of distributing and dispensing 
countermeasures.”9 However, evolution of 
treatment and a focus on prevention of 
COVID-19 through vaccination has forced 
refinement of PREP Act definitions. On 
December 3, 2020, Secretary Azar issued 
a Fourth Amendment to the Declaration 
interpreting “Administration of a Covered 
Countermeasures” to include “not admin-
istering a Covered Countermeasure to one 

individual in order to administer it to an-
other individual.”
	 This amendment clearly contemplates 
a scenario where the failure to administer 
a countermeasure will fall within the im-
munity protection of the PREP Act. Thus, 
the Kentucky District Court in Maltbia v. Big 
Blue Healthcare, Inc.,10 was forced to revisit its 
prior holding in Brown and its sister cases. 
The Court, evaluating the new amendment 
and relevant Federal Court jurisprudence 
on this issue, held that two conditions are 
required for PREP Act immunity in ‘inac-
tion claims’: (i) the claim alleges liability 
for not administering a covered counter-
measure; and (ii) close causal relationship 
between the injurious inaction and corre-
sponding administration or use that caused 
it.11 The Court, in remanding the case, held 
that plaintiff’s complaint contains no alle-
gations that decedent’s death is related to 
the provider’s failure to administer a cov-
ered countermeasure, nor from a failure to 
administer the countermeasures because it 
was administered to another individual.

CONCLUSION
	 Interpretation of the applicability of 
the PREP Act will continue to evolve as 
the pandemic persists, treatments expand, 
and Amendments are issued. However, as 
current case law establishes, plaintiff’s com-
plaint must allege the specific PREP Act 
terms that trigger immunity if defendant is 
to avoid remand and achieve dismissal.
	 Finally, while healthcare providers 
have a limited ability to take advantage of 
immunity under the PREP Act, many states 
enacted favorable immunity statutes during 
the pandemic that may allow for dismissal 
of a case for failure to prevent the transmis-
sion of COVID-19.
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2  	 42 U.S.C. §247d-6d.
3 	 85 FR 15198 (https://www.federalregister.gov/documents/2020/03/17/2020-05484/declaration-under-the-pub-

lic-readiness-and-emergency-preparedness-act-for-medical-countermeasures).  Declaration was published on 
March 17, 2020, and was made retroactively effective from February 4, 2020, thru October 1, 2024.

4 	 42 U.S.C. §247d-6d(c)
5 	 Id.
6 	 https://covid.cdc.gov/covid-data-tracker/#trends_dailytrendscases 
7 	 Brown, 480 F.Supp.3d 1196, 1196 (D. Ky. Aug. 19, 2020).
8 	 See, e.g., Sherod v. Comprehensive Healthcare Management Services, LLC, 2020 WL 6140474 (W.D. Pa. Oct. 16, 2020)

(plaintiff’s claim falls outside the PREP Act because the complaint alleges defendant failed to provide decedent 
with any protection/countermeasures); Gunter v. CCRC OPCO-Freedom Square, LLC, 2020 WL 8461513 (M.D. 
Fla. Oct. 29, 2020)(allegations including the failure to provide necessary medical supplies, reducing the clean-
ing practices in the facility and failing to effectively communicate with defendants’ residents and families had 
nothing to do with “the administration of a qualified pandemic or epidemic product, drug, biological product, 
or device for which the PREP Act provides immunity”); Estate of Maglioli v. Andover Subacute Rehab. Ctr. I, 478 F. 
Supp. 3d 518, 531 (D.N.J. Aug 12, 2020)(claims alleging countermeasures were not used are not preempted 
by the PREP Act); Martin v. Serrano Post Acute LLC, No. CV 20-5937 DSF (SKX), 2020 WL 5422949 at *1-2 (C.D. 
Cal. Sept. 10, 2020)(PREP Act does not apply when plaintiff alleges defendants failed to staff the nursing facility, 
failed to take proper precautions to prevent the spread of COVID-19 and failed to react properly to the infec-
tions).

9 	 85 Fed. Reg. at 79, 1973.
10 	 Maltbia, No. CV 20-2607 DDC (KGG), 2021 WL 1196445 at *1 (D. Ky. March 30, 2021).
11 	 Id.
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	 As policymakers continue to grapple 
with ways to combat climate change, carbon 
pricing, as a market mechanism in reduc-
ing greenhouse gas (GHG) emissions, has 
emerged as a front-runner among environ-
mentalists, economists, and regulators alike.

WHAT IS CARBON PRICING? 
	 Put simply, carbon pricing places a 
price on carbon dioxide (CO2) emissions 
that result from the generation of electric-
ity from nonrenewable resources such as 
fossil fuels. The goal of carbon pricing is to 
create an economic mechanism that would 
internalize the externality that fossil-fuel 
generators have historically benefited from, 

as they emit carbon dioxide or other GHGs 
into the atmosphere without accounting for 
the cost of those emissions. Carbon pricing 
essentially embeds a cost per ton of CO2 
emissions in the sale of wholesale electric-
ity, which creates a price signal for invest-
ment in new clean energy resources as well 
as for existing generators to minimize their 
CO2 emissions through upgrades and effi-
ciency improvements. If implemented at a 
regional level, meaning through a regional 
transmission organization (RTO) or an in-
dependent system operator (ISO)’s whole-
sale competitive market, carbon pricing 
allows for the market to reflect the negative 
impacts of emitting greenhouse gases. This 

ultimately leads to the dispatch of renew-
able energy or non-carbon emitting gener-
ators and, in turn, reduces GHG emissions. 
	 It is important to note that carbon pric-
ing is different from a carbon tax. A carbon 
tax usually results in laws or regulations 
that establish a fee per ton of carbon emis-
sions from a sector or the whole economy. 
Owners of emission sources subject to the 
tax would be required to pay taxes equiva-
lent to the per-ton fee times their total emis-
sions. A carbon price is different, as it adds 
a market mechanism that sets a “price” on 
carbon emissions and relies on a competi-
tive wholesale market to dispatch the most 
reliable, cost-effective generation fleet to 

Carbon Pricing in the
United States and New York

As a Case Study 
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power the grid. 
	 Cap-and-trade programs are also dis-
cussed in the context of reducing CO2 
emissions. Under a cap-and-trade program, 
regulators may implement a cap on the 
amount of carbon emissions in either a re-
gion or industry sector and issue allowances 
or permits up to the level of the cap. Every 
source of emissions subject to the cap (for 
example, power plants or refineries) would 
be required to purchase and hold permits 
equal to the amount of emissions they pro-
duce. Typically, these permits are procured 
through auctions, and entities can buy and 
sell their permits. This encourages emitting 
entities to reduce their emissions. Some 
cap-and-trade regimes may have a declin-
ing cap, which also encourages emitters to 
prioritize emission reduction. 
	 Carbon pricing is gaining popular-
ity due to its flexibility as a market-based 
tool that could set clearer price signals in 
competitive wholesale energy markets with 
the goal of ultimately reducing GHG emis-
sions. This past year, the Federal Energy 
Regulatory Commission (FERC) held a 
technical conference to explore the feasi-
bility of a national carbon-pricing regime 
and to discuss FERC’s jurisdiction over a 
state-determined carbon price. This re-
sulted in two FERC policy statements pre-
senting a framework on FERC’s jurisdiction 
and encouraging RTOs and ISOs to reach 
out to stakeholders, including states, mar-
ket participants, and consumers, to explore 
and develop the value of incorporating a 
state-determined carbon price. While a na-
tional carbon price is not off the table, it ap-
pears as though these types of policies will 
largely fall on states to implement through 
their respective RTOs and ISOs. 

CARBON PRICING CASE STUDY AND 
NEW YORK’S MODEL 
	 There are currently 12 states consid-
ering carbon-pricing legislation. The types 
of carbon pricing can vary between either 
a cap-and-trade approach, as discussed 
above, or a set carbon price, based upon 
the social cost of carbon (SCC).1 At least 
11 states that already have carbon-pricing 
legislation in place use the SCC approach 
to better account for the impact of GHG 
emissions.2 To better understand how a 
state may implement a carbon-pricing re-
gime through a RTO or ISO, New York’s 
model serves as a good case study. In 2019, 
New York codified one of the most aggres-
sive GHG emissions in the country. In its 

2019 Climate Leadership and Community 
Protection Act (CLCPA), the state man-
dated that 70 percent of the electricity 
consumed in New York come from eligible 
zero-emitting assets by 2030, with 100 per-
cent being derived from those resources by 
2040. To reach its aggressive climate-protec-
tion goals, the state will likely implement a 
carbon-pricing policy in the near future. 
	 The New York Independent System 
Operator (NYISO) is the organization re-
sponsible for managing New York’s electric 
grid and its competitive wholesale electric 
marketplace. The NYISO does not gener-
ate power or own transmission lines, but it 
is tasked with reliably operating New York’s 
grid and plans the power system for the 
future. The NYISO carries out its mission 
through working with stakeholders, inde-
pendent power producers, and utility com-
panies to create policies and facilitate the 
competitive wholesale market. 
	 The NYISO has been studying the 
feasibility of implementing a carbon price 
for the past few years. It determined that 
a market-based approach to pricing CO2 
emissions will leverage the success of 
wholesale energy markets to develop the 
broadest possible set of low-cost, innovative 
carbon-abatement measures. The NYISO’s 
carbon-pricing concept would operate 
in conjunction with how the state histori-
cally procures renewable energy through 
the purchase of renewable energy credit 
(REC) and zero-emission credit (ZEC) 
mechanisms, the Regional Greenhouse Gas 
Initiative (RGGI), and other existing state 
public policy programs. The NYISO argues 
that a transparent carbon-pricing concept 
will benefit consumers by reducing the cost 
of RECs and ZECs while also stimulating dy-
namic market responses. For instance, car-
bon pricing will incentivize a reduction of 
GHG emissions by providing a price signal 
for investment in upgraded fossil fuel gen-
erators or in renewable energy generators 
to replace energy production from older, 
less efficient fossil fuel units. 
	 Another state agency in New York is also 
grappling with pricing carbon: the New York 
Department of Environmental Conservation 
(NYSDEC). New York’s clean energy goals 
include generating 70 percent of the elec-
tricity consumed in the state from eligible 
renewable resources and reducing econ-
omy-wide CO2 emissions by 40 percent by 
2030 (when compared to 1990 levels). Per 
the state’s request, the NYSDEC finalized a 
guidance document on the value of carbon 

in December 2020. This guidance is differ-
ent from a regulation and does not propose 
a carbon price, fee, or compliance obliga-
tion. It is a metric that will be broadly ap-
plicable to all state agencies and authorities 
to demonstrate the global societal value of 
implementing actions to reduce GHG emis-
sions. This guidance is meant to be used by 
other state agencies to aid in decision-mak-
ing. The NYSDEC, after public comments, 
decided to use a lower central discount rate, 
which translates into a 2020 central value 
of $125 per ton of carbon dioxide; $2,782 
per ton of methane; and $44,727 per ton 
of nitrous oxide. While the NYISO is not 
mandated to use the NYSDEC’s social cost 
of carbon, it may incorporate it in its carbon 
adder. Lastly, the state’s energy regulator, the 
New York State Public Service Commission 
(NYSPSC), has also been analyzing the en-
vironmental value of adding the SCC to the 
value stack for distributed energy resources 
to reflect the 2021 interim SCC. These ad-
ditions are the first of their kind and the 
changes in the components of the value 
stack for distributed energy resources will 
ultimately determine the energy compensa-
tion many renewable projects receive from 
utilities. Under this program, each project 
gets assigned a credit based on their SCC, 
and this new calculation could be used to 
determine the environmental component 
of these projects.
	 As the NYISO continues to evaluate its 
carbon-pricing policy, two state agencies in 
New York continue to use SCC as a price sig-
nal and a way to evaluate agency decisions. 
While it remains to be seen how carbon pric-
ing gets implemented in the United States at 
the federal level, we will likely see these re-
gimes implemented in states like New York. 
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	 A business’s intellectual property often 
represents its identity, reputation, and the 
very basis for which it is in operation. But 
a business’s intellectual property can also 
serve as valuable collateral in an asset-based 
lending transaction, opening the door to 
important financing.  However, lenders, 
and the attorneys who serve them, are 
often unfamiliar with intellectual property 
laws, which can be complex and confusing. 
Consequently, lenders will often take a “belt 
and suspenders” approach towards protect-
ing their intellectual property collateral 
by filing with the applicable federal office 
and by filing a UCC-1 financing statement 
with the state-approved UCC filing office. 
While this approach is the most cautious 
(and likely unnecessary), it remains pru-
dent given the current state of the case law 
surrounding these transactions.
	 Under the Uniform Commercial Code 
(“UCC”), intellectual property is consid-
ered a “general intangible.”1 In order to 
perfect a lien in a commercial borrower’s 
intellectual property, lenders may believe 

simply taking a “blanket lien” of all of the 
borrower’s assets under the security agree-
ment and identifying “general intangibles” 
in the lender’s UCC-1 Financing Statement 
is sufficient. However, the analysis does not 
stop there. The confusion surrounding 
security interests in intellectual property 
stems primarily from the preemption lan-
guage under Article 9-109(c) of the UCC.  
	 Under the former version of Article 
9-109(c), a security interest was excluded 
from the regulations of Article 9 if it was 
“subject to any statute of the United States, 
to the extent such statute governs the rights 
of parties to and third parties affected by 
transactions in particular types of prop-
erty.”2 This broad language left the door 
open to interpretation as to when Article 
9 governed a transaction, particularly for 
transactions involving intellectual property, 
which are governed by federal law. When 
the revised version of Article 9 was issued 
in 1999, the drafters noted that courts were 
“erroneously” deferring to federal law even 
when federal law did not preempt Article 

9.3 Under the revised version of Article 
9-109(c)(1), the drafters made it clear 
that federal law only applies when it pre-
empts Article 9.4 Further, under Section 
9-311(a), the drafters made it clear that, 
in order to perfect its security interest, a 
secured creditor must continue to file a fi-
nancing statement unless there is “a statute, 
regulation, or treaty of the United States 
whose requirements for a security inter-
est’s obtaining priority over the rights of a 
lien creditor with respect to the property 
preempt [Article 9].”  A plain reading of 
these two sections suggests that a lender 
must continue to file a financing statement 
with the state-approved filing office unless 
federal law expressly requires the lender to 
take an alternative action with respect to 
obtaining priority. While the issue of when 
the UCC is preempted can be confusing, 
the case law discussed below provides some 
clarity.
	 “Intellectual property” commonly falls 
under the three categories: patents; trade-
marks; and copyrights. Each category is 
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governed by its own federal statute: patents 
(the Patent Act, 35 U.S.C. §§ 1 et seq); trade-
marks (the Lanham Act, 15 U.S.C. §§ 1051 
et seq); and copyrights (the Copyright Act 
of 1976, 17 U.S.C. §§ 101 et seq).  Below is 
a discussion of each category, and the ap-
plication of the UCC to the corresponding 
federal law for each form of intellectual 
property.

PATENTS
	 Patents involve the invention of “any 
new and useful process, machine, manu-
facture, or composition of matter, or any 
new and useful improvement thereof…”5 

Under the Patent Act, the U.S. Patent and 
Trademark Office (“USPTO”) maintains a 
register of all interests in patents and ap-
plications for patents.6 Further, the Patent 
Act provides that any “assignment, grant or 
conveyance” of a patent shall be recorded 
with the USPTO in order to provide notice 
to any subsequent purchaser or mortgagee 
of the patent.7 However, the Patent Act is 
silent as to the perfection of a security in-
terest in a patent.  
	 Since the Patent Act only addresses the 
“assignment, grant or conveyance” of a pat-
ent, courts have interpreted this to mean 
the Patent Act only applies to the actions 
affecting the transfer of ownership of a 
patent, and not the granting of a security 
interest.8 Indeed, the act of only recording 
a security interest with the USPTO may re-
sult in a lender losing its secured status.9  
While recording a security interest with the 
USPTO may provide additional notice of a 
party’s security interest, the applicable case 
law suggests secured creditors should con-
tinue to follow the process in Article 9 when 
perfecting a security interest in a patent.

TRADEMARKS
	 Trademarks involve words, phrases, 
logos, or other sensory symbols used by a 
seller to distinguish its products or services 
from others.10 While the trademarks can 
be registered at the state and federal level, 

this article focuses on those that are regis-
tered at the federal level since that is where 
the issue of preemption occurs. Federally 
registered trademarks are governed by 
the Lanham Act, which was enacted by 
Congress in 1946. Similar to patents, the 
Lanham Act provides a process for the 
registration of trademarks through the 
USPTO and, similarly, the process is silent 
as to the perfection of a security interest in 
a trademark. As it pertains to trademarks, 
courts have once again declined to preempt 
the UCC in favor of federal law, given the 
Latham Act’s failure to provide a process 
for the treatment of a security interest in a 
trademark.11 Accordingly, secured creditors 
should continue to follow Article 9 when 
perfecting a security interest in a trade-
mark.

COPYRIGHTS
	 Copyrights involve original works of 
authorship, including works in literature, 
music, drama, pantomime, picture and 
graphics, motion picture, sound, and archi-
tecture.12 Copyrights can be registered and 
unregistered. In order to register a copy-
right, a party must register the copyright 
with the federal Copyright Office.  
	 Similar to the Patent Act and the 
Lanham Act, the Copyright Act does not 
provide a process for perfection of a secu-
rity interest in a copyright similar to Article 
9. However, unlike patents and trademarks, 
the Copyright Act casts a broader net for 
the transfer of any right, title, or interest 
in a copyright. Under the Copyright Act, 
a “transfer of copyright ownership” is “an 
assignment, mortgage, exclusive license, 
or any other conveyance, alienation, or 
hypothecation of a copyright or any of the 
exclusive rights comprised in a copyright, 
whether or not it is limited in time place 
or effect…”13 The Copyright Act allows 
for any “transfer of copyright ownership” 
to be recorded in the Copyright Office.14 
With the broad definition of a transfer of 
ownership, and the opportunity to record 

such transfer with the Copyright Office, the 
court in In re Peregrine Entertainment, Ltd., 
116 B.R. 194 (C.D. CA 1990), held that the 
Copyright Act preempted the UCC in rela-
tion to the perfection of security interests. 
The Peregrine court reasoned that because 
the definition of a “transfer of copyright 
ownership” includes the “mortgage” and 
“hypothecation” of the copyright, such 
terms included a pledge of property as se-
curity for a debt.15 As a result, the Peregrine 
court held that a lender can only perfect a 
security interest in a registered copyright by 
filing in the Copyright Office.16

	 To complicate matters, in instances 
where a lender has perfected its security 
interest in an unregistered copyright by 
filing with the state-approved UCC filing 
system, the lender may have to record its 
security interest with the Copyright Office 
at a later date and time in the event the bor-
rower later registers its copyright. A lender 
should monitor the copyright’s status when 
conducting its loan file review.
	 It is important to note that much of 
the case law interpreting how a lender can 
perfect its security interest in intellectual 
property remains at the district court and 
appellate level. The U.S. Supreme Court 
has not weighed in on this process, and 
one circuit is not necessarily obligated to 
follow the holding of another circuit. Until 
a federal law is passed that expressly pre-
empts Article 9 and provides a bright line 
process for a lender to perfect a security 
interest in intellectual property, the law 
governing perfection of security interests 
in intellectual property will remain murky 
at best and subject to change. In order to 
ensure perfection of their security interest 
in these types of collateral, lenders should 
consider filing with the appropriate federal 
office and the state-approved UCC filing of-
fice out of an abundance of caution. While 
it may be unnecessary, it remains the most 
cautious move to avoid the risk of an attack 
on the lender’s priority.

Christopher Loftus represents 
lenders and other commercial 
creditors in a variety of busi-
ness and litigation matters. He 
advises lenders on issues in-
volving regulatory compliance, 
consumer and commercial 
transactions, including secured 

and unsecured lending, asset-based and real estate 
lending, loan documentation and mortgage enforce-
ability. Chris also is an experienced litigator, hav-
ing represented lenders in proceedings in courtrooms 
throughout Iowa and other jurisdictions. 

1	   Article 9-102(42)
2	   Article 9-109, cmt. 8.
3	   Article 9-109 cmt. 8.
4	   Article 9-109(c)(1).
5	   35 U.S.C. § 101.
6	   35 U.S.C. § 261.
7	   Id.
8	   In re Cybernetic Services, Inc., 252 F.3d 1039, 1059 (9th Cir. 2007).
9	   In re Coldwave Systems, LLC, 368 B.R. 91, 97 (Bankr. Mass. 2007).
10	   Black’s Law Dictionary (11th ed. 2019), trademark.
11	   See In re 199Z, Inc., 137 B.R. 778, 782 (Bankr. C.D. Calif. 1992).
12	   17 U.S.C. § 102(a).  
13	   17 U.S.C. § 101.
14	   17 U.S.C. § 205(a).
15	   Peregrine, 116 B.R. at 199.  
16	   Id.
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	 During the 2020 hurricane season, the 
United States suffered an estimated $25 bil-
lion in insured losses and over $60 billion in 
economic losses.1 What is not accounted for 
in these numbers are the billions of dollars in 
losses to insurance carriers attributed to the 
increasing amount of litigation that follows 
each storm, which leads to rising insurance 
premiums. Financial incentives of roofing 
contractors, public adjusters, and attorneys 
have led some within their profession to ex-
ploit weather events, leading to increased 
litigation costs. This article explores com-
mon tactics conducted in concert by roofing 
contractors, public adjusters, and plaintiff’s 
attorneys in first party property claims; the 
impact recent legislation may have on curb-
ing the litigation costs associated with first 
party property claims; and tools and strate-
gies available to insurance carriers and de-
fense attorneys to combat these claims.

IDENTIFYING THE TRIPARTITE 
COHORT AND THEIR FIRST PARTY 
PROPERTY CLAIMS TACTICS
	 The following illustrates a common ex-
ample of how these professionals become 
key players in a claim following a weather 
event:
	 A thunderstorm, tornado, or hurricane 
passes through an area with anecdotal re-
ports of high winds and hail. In the follow-

ing days, a homeowner is informed through 
mailers or a charismatic salesperson that 
they may be eligible for a free roof replace-
ment. A frugal homeowner inquires and is 
told “all you need to do is file an insurance 
claim for hail or wind damage to your prop-
erty.” This conversation occurs before any 
professional has inspected their roof to ver-
ify whether the roof has storm related dam-
age.  The homeowner, unaware of any roof 
damage but knowing his or her roof in this 
geographical area is near the end of its use-
ful life, agrees to sign the documents. The 
executed documents include an Assignment 
of Benefits (AOB), which transfers, in part, 
the homeowner’s right to insurance pro-
ceeds under a roof claim to the roofing 
contractor in exchange for the possibility of 
obtaining a new roof. Heeding the salesper-
son’s guidance, the homeowner files a claim 
for a roof replacement citing wind and/or 
hail damage. The insurer inspects the roof 
to find no recent hail or wind damage but 
acting in good faith offers the homeowner 
an amount to repair a few sections of worn-
out shingles. The homeowner rejects this 
offer of repair believing that they are owed a 
new roof.
	 Following the partial claim denial, the 
salesperson instructs the homeowner to 
contact a public adjuster explaining that 
the roofing contractor has a great rela-

tionship with this public adjuster and the 
public adjuster has a high success rate at 
getting insurance carriers to pay on roof 
claims. The public adjuster agrees to assist 
the homeowner with his claim in exchange 
for a contingency fee on the recovery of the 
insurance proceeds. The public adjuster 
performs an inspection and creates an in-
flated estimate that calls for an entire roof 
replacement caused by the recent storm. 
The insurer orders a second inspection, but 
still finds no wind or hail damage. The claim 
remains partially denied.
	 At this point, the claim is ripe for litiga-
tion. The roofing contractor or the public 
adjuster then introduces the homeowner to 
a trusted attorney who has a high success rate at 
getting insurance carriers to pay roof replacement 
claims. Litigation ensues.
	 The above hypothetical highlights a 
common practice in the roofing industry. 
Each participant has a financial interest. 
With each participant’s entrance into the 
claim, the amount of money required to re-
solve the claim and compensate each partici-
pant increases. Thus, each participant brings 
value to the claim by inflating the damages. 
The roofer finds storm related damage. The 
public adjuster recommends replacement 
rather than repair. The attorney, in some 
jurisdictions, leverages a statutory claim for 
attorney’s fees which, in many instances, is 
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unrelated to the homeowner obtaining a 
new roof. For example, in Florida, prior to 
the implementation of the recently enacted 
SB 76 legislation, Florida had an attorney fee 
shifting statute that applied to first-party in-
surance disputes. Florida Statute § 627.428 
provided, if an insured is required to resort 
to litigation and is successful against his in-
surer, the insured will be entitled to recover 
attorney’s fees from his insurer. This fee 
shifting statute also incentivized contractors 
and public adjusters with relationships with 
plaintiff’s attorneys to litigate the dispute in 
an effort to increase the recovery from the 
insurer. Often, this leads to the roofing con-
tractor, public adjuster, and attorney obtain-
ing a substantial recovery in the form of fees 
and leaving little for a replacement or repair 
of the homeowners’ roof.  

RECENT LEGISLATION IN FLORIDA 
AIMED AT CURBING EXCESSIVE 
FIRST PARTY PROPERTY CLAIMS AND 
LITIGATIONS COSTS
	 In speaking about the rise of first party 
property litigation in Florida, Mark Wilson, 
president and CEO, Florida Chamber of 
Commerce, explained, “when Florida ac-
counts for only 8 percent of the nation’s 
property insurance claims but 76 percent of 
national property insurance litigation, you 
know there is a problem.” Addressing this 
problem, in May of 2021, Florida enacted 
SB 76. The new law went into effect on July 
1, 2021, and takes aim at many of the issues 
discussed above. In the applicable provisions 
of SB 76, the legislation:

•	 Prohibits roofing contractors or any per-
son acting on their behalf from:

	 • Making a “prohibited advertise-
ment,” including an electronic com-
munication, phone call or document 
that solicits a claim. 

	 • Offering anything of value for per-
forming a roof inspection, an offer 
to interpret an insurance policy, file 
a claim, or adjust the claim on the in-
sured’s behalf.

	 • Providing repairs for an insured with-
out a contract that includes a detailed 
cost estimate of the labor and materials 
required to complete the repairs. 

•	 Replaces the plaintiff-friendly attorney 
fee-statute to make the recovery of at-
torney fees and costs contingent on ob-
taining a judgment for indemnity that 

exceeds a pre-suit offer made by the in-
surance company.

•	 Requires claimants to file a pre-suit de-
mand at least 10 days before filing a law-
suit against an insurer that includes an 
estimate of the demand, the attorney fees 
and costs demanded and the amount in 
dispute.

•	 Prohibits pre-suit notices to be filed be-
fore the insurance company can make a 
determination of coverage.

•	 Allows an insurer to require mediation or 
other form of alternative dispute resolu-
tion after receiving notice.

	
	 Proponents of SB 76 believe the law is 
a step in the right direction but note more 
is required. The impact SB 76 may have on 
the amount of litigation and resulting costs 
to insurers and homeowners is to be deter-
mined. However, roofing contractors, public 
adjusters, and plaintiff’s attorneys are al-
ready modifying their marketing tactics and 
positioning themselves to remain successful 
in this arena. In that regard, insurers too 
must pivot and use the tools and strategies 
discussed below to combat these claims.
 
TOOLS AND STRATEGIES AVAILABLE 
TO INSURERS AND DEFENSE 
ATTORNEYS
	 Most homeowner policies include post-
loss conditions requiring insureds to sit for 
an examination under oath, provide a sworn 
proof of loss, and provide documents to the 
insurer. Insurers may also choose to take the 
insured’s recorded statement after the first 
notice of the loss. A recorded statement can 
help the insurer verify the facts of the claim 
and identify other key players involved. 
	 Insurers should use the above tools early 
in the claims process to preserve time-sen-
sitive information, identify key players and 
financial biases, and to solicit the insured’s 
cooperation at the outset. Information lead-
ing to the availability of a policy exclusion is 
usually discovered in the initial investigation 
of the claim. Further, insureds bringing sus-
picious claims are often hesitant to cooperate 
which may lead to a defense for the insurer 
under the cooperation clause of the policy. 
	 The majority of policies also contain an 
appraisal provision. Requesting an early ap-
praisal is a useful way to prevent claims from 
becoming inflated. In some jurisdictions, the 
appraisal process is voluntary for contractors 
operating under an AOB. However, as noted 

above, Florida’s SB 76 and related case law 
allows an insurer to require an insured or a 
contactor operating under an AOB to partic-
ipate in an appraisal, pre-suit mediation, or 
other form of alternative dispute resolution.2

	 Importantly, once a claim falls into lit-
igation many jurisdictions have separate at-
torney fee shifting statutes that can be used 
as tools to shift some of the financial risk 
back onto plaintiffs. This typically comes 
in the form of an Offer of Judgment or 
Proposal for Settlement. In short, in order 
for the insurer to recover its attorney’s fees, 
the insurer must estimate what the value of 
a potential judgment will be and make an 
Offer or Proposal that comes under the ulti-
mate judgment by a specified percentage. In 
Florida the threshold percentage is 25%. For 
example, if the insurer files a Proposal for 
Settlement for $100,000 and the Plaintiff re-
jects this Proposal and a judgment is entered 
for $75,000 or less, the insurer will recover 
its fees.3  Although the enactment of SB 76 
provides its own attorney fee provision, it 
does not appear this will impact the above. 

CONCLUSION
	 As first-party property claims continue 
to rise across the country, so does litigation 
and the costs associated therewith. Although 
legislation is underway in many jurisdictions, 
insurers must be aware of the tactics being 
employed by the professionals in this in-
dustry and take pro-active steps early in the 
claims process to identify suspicious claims, 
the players involved, and the tools and de-
fenses available to combat these claims. 
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1	 Source – Insurance Information Institute & Artemis
2	 See Certified Priority Restoration v. State Farm Fla. Ins. Co., 191 So. 3d 961, 962 (Fla. Dist. Ct. App. 2016) (Compelling 

appraisal of loss for which assignee sought payment from homeowner’s insurer was permissible over assignee’s 
objection.)

3	 See Fla. R. Civ. P. 1.442; see also Fla. Stat. 768.79(1)
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	 On June 30, 2021, New York State’s 
Department of Financial Services (DFS) 
issued its Ransomware Guidance to alert 
the financial industry to the upsurge in ran-
somware attacks and to provide education 
and standards for addressing cybersecurity 
issues. The Guidance provides valuable in-
formation for all businesses and organiza-
tions, not just for the financial industry that 

DFS regulates. The Guidance may be found 
here.

THE RANSOMWARE CRISIS
	 An explosion of the number and se-
verity of ransomware incidences has been 
reported on by news outlets almost daily. 
Nevertheless, because news reports focus 
on massive ransomware attacks on Fortune 

500 companies, other companies may un-
derestimate the risk that ransomware pres-
ents to their businesses. The Guidance’s 
analysis starkly demonstrates the pervasive-
ness of the problem. It notes that, accord-
ing to U.S. Homeland Security Secretary 
Alejandro Mayorkas, ransomware attacks 
increased by 300% in 2020. 
	 The Guidance also describes the crip-
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pling impact that a ransomware attack 
may have, as it sidelines organizations and 
prevents them from performing key func-
tions, such as providing consumer services 
or patient care or enabling employees to 
work. Magnifying the problem, since mid-
2020, ransomware criminals have more 
frequently engaged in “double extortion,” 
whereby they steal the victim’s data before 
deploying ransomware, which they then 
use to extort the victim a second time by 
threatening to publish the data after the 
ransomware event has concluded.
	 In addition to the growth in the fre-
quency of attacks, DFS reported that the 
amounts demanded as ransom have in-
creased 171% from 2019 through 2020 
and are expected to continue to grow. 
Nevertheless, DFS, like the FBI, recom-
mends against paying ransom for a variety 
of reasons:
•	 The payment funds ever more sophisti-

cated attacks;
•	 The payment may violate a variety of laws, 

so that the victim may itself risk fines and 
sanctions, such as under the Office of 
Foreign Assets Control;

•	 Victims who have paid have not been 
able to gain access to all their data or 
have had the data leaked anyway; and

•	 80% of victim organizations that paid ex-
perienced subsequent attacks. 

WHAT IS AN ORGANIZATION TO DO? 
	 Depending on the event and type of 
business, organizations may have obliga-
tions to promptly report any ransomware 
attacks on its systems to criminal, govern-
ment or regulatory agencies, such as DFS. 
Additionally, the Guidance identifies nine 
actions that organizations should take to 
either prevent or respond to a ransomware 
incident. 
	 DFS recommends that businesses em-
ploy a “multilayered approach” using a 
combination of security tools to reduce the 
risk of a ransomware attack and minimize 
its damage. DFS “expects” regulated com-
panies to implement a “defense in depth” 
approach, when possible, as set forth in 
DFS’ Cybersecurity Regulation (23 NYCRR 
§ 500 et seq). The multilayered approach 
includes: 

1. DFS’ Recommendations for “Protecting 
Ransomware”
	 A. Email Filtering and Anti-Phishing 
Training – According to DFS, employee 
training is critical. Thus, employers should 
have robust cybersecurity awareness pro-
grams for employees, such as recurrent 
and remedial phishing training, periodic 
phishing exercises and testing. 23 NYCRR § 

500.14(b). At the same time, emails should 
be filtered to block spam and malicious at-
tachments from reaching users, as set forth 
in 23 NYCRR § 500.3(h). 
	 B. Vulnerability/Patch Management – 
Companies should establish and document 
programs to identify, track and remediate 
vulnerabilities (23 NYCRR § 500.03(g)) 
that should include periodic penetration 
testing. 23 NYCRR § 500.05(b). When pos-
sible, regulated companies should enable 
automatic updates. 
	 C. Multi-Factor Authentication (MFA) 
– DFS requires MFA for remote access to 
an organization’s network and third-party 
applications or other external programs 
that may expose the organization’s systems. 
23 NYCRR § 500.12. DFS also recommends 
MFA be enabled for logins to all privileged 
accounts (whether remote or internal). 23 
NYCRR § 500.3(d) & (g); 500.12. 
	 D. Disable RDP – DFS recommends 
that regulated entities disable Remote 
Desktop Protocol (RDP) access from 
the internet when possible. 23 NYCRR § 
500.03(g). If RDP access is deemed neces-
sary, as it has become for businesses that are 
operating remotely, access should neverthe-
less be restricted to only approved (white-
listed) originating sources and should 
require MFA and strong passwords. 
	 E. Password Management – Regulated 
entities should ensure that strong, unique 
passwords are used. 23 NYCRR § 500.03(d). 
DFS suggests that organizations ensure 
that privileged user accounts require pass-
words that are at least 16 characters and 
ban commonly used passwords entirely. 
Additionally, in larger organizations with 
dozens or hundreds of privileged accounts, 
organizations are encouraged to consider a 
“password vaulting PAM” (privileged access 
management solution) to require employ-
ees to request and check out passwords. 
In all cases, password caching should be 
turned off. 
	 F. Privileged Access Management 
– Privileged access refers to increased ac-
cess or abilities given to certain users (or 
computer programs) beyond that given 
to standard users, to enable them to per-
form their job functions. DFS encourages 
organizations to implement the principle 
of “least privileged access” and give users 
only the minimum access necessary to per-
form their job. 23 NYCRR § 500.03(d). 23 
NYCRR § 500.07. Moreover, because priv-
ileged accounts are a frequent source of 
compromise, privileged accounts should be 
highly protected, universally require MFA 
and strong passwords, and should be peri-
odically audited and inventoried. 

	 G. Monitoring and Response – It is es-
sential that companies have a way to moni-
tor their systems for intruders and respond 
to alerts of suspicious activity. 23 NYCRR § 
500.03(h). DFS recommends that all com-
panies employ an “Endpoint Detection and 
Response (EDR) solution” to detect anom-
alous activity. EDR, in certain versions, may 
be able to stop ransomware from executing 
and from encrypting the entire system. 

2. DFS’ Recommendations for “Preparing 
for An Incident”
	 A. Tested and Segregated Backup – It 
is recommended that companies maintain 
comprehensive, segregated backups that 
will allow recovery in the event of a ran-
somware attack. 23 NYCRR §§ 500.03(e), 
(f) and (n). Having at least one set of off-
line backups that is segregated from the 
company’s network is the best way to avoid 
ransomware criminals from being able to 
delete or encrypt the backups. Backups 
should be tested – before an event occurs – 
to make sure they will function in the event 
of an attack. 
	 B. Incident Response Plan – Regulated 
companies are required to have an incident 
response plan that explicitly addresses ran-
somware attacks. 23 NYCRR § 500.16. This 
is something that all companies should do. 
The plan should be regularly revisited and 
tested to ensure that it will, in fact, work if 
needed. 

	 The Guidance provides concrete steps 
that all organizations should consider in 
response to the explosive growth of ran-
somware attacks. Commitment by multiple 
stakeholders in the organization (including 
leadership, information technology and 
employees) and consultation with appro-
priate cybersecurity and legal professionals 
may help an organization reduce the risk 
of a ransomware event and its impact if one 
occurs, as well as help an organization navi-
gate the various regulations that may apply.
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The Future of
Power Generation

	 The future of power generation in the 
United States seems to change direction 
whenever the oval office changes its occu-
pant. One thing, however, seems to be clear 
over the past decade: fossil fuel and nuclear 
power generation is phasing out, and renew-
able generation is phasing in. Large corpora-
tions such as Verizon Wireless have entered 
into renewable energy purchase agreements 
in the past two years which total nearly 1.7 
gigawatts1. Meanwhile, Lloyd’s of London, 
one of the world’s largest insurance markets, 
will phase out the investment in fossil fuel 
power plants, coal mines, and other energy 
exploration work by 20302. With these con-
tinuing trends in mind, it’s crucial to explore 
each generation class, expand upon where 
power generation will be in the future, and 
analyze the types of construction and oper-
ational issues that can be expected in our 
country’s transition from fossil fuel to renew-
able generation.

GENERATION CLASSES
Fossil Fuels and Nuclear
	 This generating class consists of fossil 
fuel power plants that burn coal or natural 
gas, and nuclear power plants that utilize 
uranium fuel and a process called fission 
to create heat. The heat created by either 
burning the fuel or fission is absorbed by 
water flowing throughout a boiler, or heat 
exchanger, to create steam.  The steam is 
then piped to a steam turbine generator that 

rotates.  As this turbine rotates, a generator 
coupled to the turbine rotates as well, pro-
ducing power.  
	 Fossil fuels can also be burned through 
a gas or combustion turbine. In this process, 
natural gas is being burned which rotates a 
large turbine.  Similar to the steam turbine 
generator, this combustion turbine is cou-
pled to a generator that also rotates, creating 
power.

Renewable
	 Renewable power generation includes 
many different asset types.  The most popu-
lar of the renewable power assets are hydro, 
wind, and solar. Hydroelectric power utilizes 
the power of water to rotate one, or many, hy-
droelectric turbines. By storing (damming) 
water at a higher elevation and allowing it to 
flow to a lower elevation, the potential en-
ergy of the water turns a hydroelectric tur-
bine coupled to a generator where power is 
produced.  
	 Wind power generation utilizes vastly 
differing sizes of wind turbines to generate 
power.  Very simply, the wind pushes large 
surface area blades that cause a shaft within 
the wind turbine nacelle (the top compo-
nent of the wind turbine) to rotate.  That 
shaft attaches to a gearbox that changes the 
relatively low rotational speed of the wind 
turbine blades into a high rotational speed 
shaft that rotates the generator, creating 
power.  

	 The last of the popular renewable gen-
eration assets is solar.  There are many sub-as-
set types within solar, but the most common 
of those is photovoltaic (PV) generation or 
solar panels.  Solar panels are comprised of 
PV cells and other conductive materials to 
assist in the transfer of electrons.  When light 
energy hits a PV cell, part of the light energy 
is absorbed, allowing the flow of electrons.   

WHERE ARE WE NOW AND WHERE 
WILL WE BE IN THE FUTURE?
	 The power generation industry and 
class mixture direction seem to change every 
four years.  Some administrations push for 
the utilization of the coal and natural-gas re-
serves within our borders, and others push 
for the “cleaner” renewable generation.  As 
displayed below in Figure 1, regardless of 
each administration’s agenda, coal genera-
tion is on the decline with wind and solar on 
the rise. 
 
BUT WHAT ABOUT NATURAL-GAS 
GENERATION?
	 Why has its net generation almost dou-
bled in the last 10 years? 
The answer lies in the term “base load de-
mand” or “base load.” Throughout the na-
tion, there is always a constant base load 
(power) demand being provided via base 
load supply power plants.  Base load supply 
must be reliable, run constantly, and fluctu-
ate power output throughout the day with 
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a “turn of a knob.”  Base load demand was 
largely covered by nuclear and coal power 
plants in the past; however, with the retire-
ment and mothballing of coal-fired power 
plants, other types of generation are needed 
to take its place.  Natural-gas generation is 
the current solution.
 
NUCLEAR STALEMATE?
	 As seen in Figure 1, the nuclear gen-
eration class shows a straight, horizontal 
line for the past 10 years. Nuclear power is 
a base load supply asset and has proven to 
be very reliable for long-term, continuous 
operation.  So why don’t we build more? 
Environmentally speaking, 
these power plants are clean 
in the fact that they do not 
have any emissions, unlike 
those of a coal or natural-gas 
power plant.  But they are 
not clean in the fact that 
the highly radioactive spent 
uranium fuel rods need to 
be put somewhere after 
they are replaced with new 
rods.  Additionally,   lack of 
containment of the radio-
active core has proven dev-
astating in some situations 
(2011 Fukushima, 1986 
Chernobyl, 1979 Three 
Mile Island). These types 
of accidents have made 
the containment measures, permitting, and 
construction near impossible for a utility to 
swallow, resulting in the lack of new nuclear 
power plants. The latest completed nuclear 
power plant finished construction in 2016, 
the next youngest entered service in 1996.

IS THIS THE RISE OF WIND, SOLAR, 
AND HYDROELECTRIC?
	 Due in part to the federal tax credits 
granted to those who purchase, construct, 
and begin production of power, wind turbine 
and PV power generation has become in-
creasingly popular in the past decade. Other 
reasons for its popularity include an aging fos-
sil fuel fleet, demand for more peak energy 
producers, consumer opinion, and the com-
petitive prices to construct versus fossil-fuel 
power plants. 
	 Keeping these facts in mind, will the fu-
ture include landscapes packed with wind 
farms and solar arrays? According to Xcel 
Energy3, one of the largest electric utilities in 

the nation, they will be cutting greenhouse-gas 
emissions from fossil-fuel generation plants 
by 85% by the year 2030 and will retire their 
remaining coal-fire fleet by 2040.  The power 
currently being produced by the fossil fleet will 
need to be produced by other means.  That 
is why Xcel Energy plans on building a com-
bined 5,500 megawatts of combination wind, 
solar, and battery storage, which will need tech-
nological advances to be cost effective.

CONSTRUCTION AND OPERATIONAL 
ISSUES-RENEWABLE ENERGY
	 Insurance claim and legal professionals 
can expect a rise in matters in the renewable 

energy sector as we move forward into the 
future.  Construction of utility scale wind 
and solar farms is similar work to that of an 
assembly line.  There are multiple different 
crews of workers that perform the same tasks 
every day, however, the risks within the wind 
turbine erection process during construc-
tion outweigh those of solar farm construc-
tion.  The most at-risk task is erecting a wind 
turbine.  This involves multiple critical lifts 
that in most cases, require engineered lifting 
plans due to the weight of individual turbine 
components, available crane capacities, and 
dangers with varying environmental condi-
tions.  These lifts can be hazardous, often 
resulting in injury if procedures are not 
properly followed.
	 Operation of both wind and solar 
farms presents unique problems that were 
not displayed in the fossil-fuel and nucle-
ar-generating classes, having double or triple 
redundancy on most critical pieces of equip-
ment.  This prevents down time and keeps 

larger pieces of equipment (i.e., steam tur-
bine generators and boilers) from catastroph-
ically failing .  There is no such redundancy 
in the wind and solar generating class. As a re-
sult, you have more assets that can experience 
failure.  For example, think of a wind farm 
with 300 individual wind turbines. That is 300 
individual assets that can experience a minor 
failure in a lube oil system, which can trig-
ger a much larger failure in a gearbox.  This 
brings the asset to a standstill, resulting in loss 
of generation revenue and often high-dollar 
repair work that requires third party cranes 
and crews.
	 Another example of the differences in 

operation between a coal-
fired power plant and a 
300 wind-turbine farm is 
the amount of personnel 
attending to the unit(s).  In 
this example, both the coal-
fired and wind farm genera-
tion facilities produce a total 
of 600 megawatts.  The coal-
fired power plant will have 
maintenance, electrical, in-
strument and controls, engi-
neering, and operating staff 
monitoring and attending to 
the unit at all times.  On the 
wind farm, however, there 
may be a handful of oper-
ation staff onsite full time.  
The maintenance work is 

usually carried out by third party contractors 
who come onsite at scheduled maintenance 
intervals.  There is rarely anyone onsite 
checking over the “machine” every day.
	 Major corporations are making big 
statements on their intention to invest in re-
newable energy. In turn, the increase in de-
mand for more renewable power indicates 
the need for more utilities to keep pace on 
construction and operation of new renew-
able generation facilities.  While the failures 
we will see in the commercial, renewable 
class generating facilities may not be as cata-
strophic as a fossil fuel or nuclear failure, it is 
anticipated that the quantity and frequency 
of failures will increase as we move into the 
future of power generation.

1.	 https://www.verizon.com/about/news/verizon-becomes-leading-corporate-buyer-us-renewable-energy
2.	 https://www.bloomberg.com/news/articles/2020-12-17/lloyd-s-of-london-plans-to-exit-fossil-fuel-insur-

ance-by-2030
3.	 https://www.denverpost.com/2021/02/25/xcel-energy-colorado-renewable-energy-plan/?utm_source=Ener-

gy+News+Network+daily+email+digests&utm_campaign=ccf85b03b8-EMAIL_CAMPAIGN_2020_05_11_11_44_
COPY_01&utm_medium=email&utm_term=0_724b1f01f5-ccf85b03b8-89257515

Figure 1: National Net Generation Changes (data via eia.gov).
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Got Multiple Defendants?
How Your Verdict Form 

Can Affect Jurors’ 
Assessments of Liability 

and Damages
	 In a recent products liability trial that 
Litigation Insights assisted with, which in-
volved a dozen defendants, the judge grouped 
the defendants according to their “function”: 
manufacturers, distributors, or retailers. On 
paper, a minor change. But while the judge 
may not have realized it, he had just affected 
how jurors would view the verdict form – and 
perhaps even their entire verdict.  
	 Some larger and longer-term defendants 
were grouped with smaller defendants with 
much less time in the industry. Further, each 
defendant had its own individual liability is-
sues and potential damages amounts. Could 
that grouping together affect how jurors per-
ceive defendant behavior and liability among 
all defendants, or do jurors judge each defen-
dant independently of the others regardless of 

grouping? Will jurors’ damage awards for one 
defendant company affect the size of the dam-
age awards for other defendants?
	 A verdict form is, in essence, a question-
naire – it is a series of questions jurors answer 
as a way to determine what they believe hap-
pened, who is responsible, and how much, if 
any, damages are owed. There is a great deal 
of psychological research about questionnaires 
and how phrasing, context effects, and ques-
tion order can influence responses. Verdict 
forms are therefore no different; how ques-
tions are grouped and phrased can have a 
significant influence on how jurors fill them 
out. This article examines psychological re-
search on decision making to determine how 
grouping co-defendants on a verdict form may 
influence the decisions reached by jurors.

TO GROUP OR NOT TO GROUP?
	 In instances like our products liability trial 
above, a client may be helped or hindered de-
pending on whether they are grouped with 
similar or dissimilar co-defendants on the ver-
dict form or not. The format chosen can im-
pact how jurors evaluate your individual client 
– as well as whether jurors can distinguish be-
tween each defendant – during deliberations.
	 How these findings impact co-defendants 
depends on their comparative position in ju-
rors’ eyes. That is, will a jury believe your client 
is more or less liable than the others? If there 
is no difference, then the strategy may not 
matter. On the other hand, research suggests 
that different strategies should be used for de-
fendants that are going to receive the brunt of 
jurors’ anger versus defendants that are “small 

Nick Polavin, Ph.D.      Litigation Insights
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players” in the action at hand.
	 For example, in the products liability case 
with many defendants, there were several lay-
ers of issues. First, some companies’ functions 
were dissimilar to others (e.g., manufacturer 
versus retailer). Second, some defendants, 
even with similar functions, were likely going 
to be viewed in a much worse light than other 
co-defendants. Our client asked what effect it 
might have if the verdict form was structured 
such that each verdict question included the 
dozen defendants, with each defendant sim-
ply having its own line under every question. 
The alternative was that each verdict question 
would be asked and considered separately 
for each and every defendant (i.e., jurors 
complete all verdict questions for Defendant 
1 before moving to all verdict questions for 
Defendant 2). Might grouping the defendants 
together in a single verdict question take some 
attention away from our client and prevent 
jurors’ anger from snowballing? Or might it 
instead create a “contrast effect,” amplifying ju-
rors’ anger toward our client in comparison to 
the small, relatively innocuous co-defendants?

UNPACKING & TYPICALITY
	 The Unpacking Effect is a decision-mak-
ing phenomenon regarding how breaking 
down evaluative judgments into components 
can affect decision making. For example, 
if we asked you to estimate “the GDP of all 
European countries combined,” that would 
be a “packed” version of the question. An 
“unpacked” question, in contrast, splits the 
broad categorization into more specific com-
ponents: “Please estimate the GDP of England, 
Germany, France, and all other European 
countries combined.”
	 One factor that affects answers to un-
packed questions is whether the specific com-
ponents listed could be considered “typical” or 
“atypical.”  Typical components are those that 
easily come to mind when thinking about the 
global decision, while atypical items are those 
that do not come to mind (or if they do, not 
easily). To your average American, “England, 
Germany, and France” would be considered 
“typical” items. Whereas, if we asked for an 
estimate of “the GDP of Latvia, Monaco, 
Luxembourg, and all other European coun-
tries combined,” this question would involve 
“atypical” items. Research shows that un-
packed questions using atypical items lead to 

lower estimates than unpacked questions that 
use typical items.1 
	 In fact, we conducted our own study to ex-
amine the effect of an atypical category within 
an unpacked question. Our prompt unpacked 
the global judgment of “non-economic dam-
ages” for a hypothetical trucking accident case 
into the following components: pain and suf-
fering, loss of enjoyment of life, disfigurement, 
and anxiety. For a plaintiff who is paraplegic 
because of the accident, we expected that the 
first three components would be considered 
“typical,” while the last (“anxiety”) would be 
“atypical” (i.e., it is not representative of what a 
juror primarily would think they need to award 
damages for).
	 Our study found that the inclusion of 
this single atypical category actually lowered 
respondents’ damages decisions for the other 
three categories. That is, jurors awarded more 
money when they were asked only about pain 
and suffering, loss of enjoyment of life, and dis-
figurement than when they were asked about 
those categories plus anxiety. Consequently, we 
observed that the effect of an atypical category 
takes attention away from the typical categories 
and serves as a lower anchor for those catego-
ries.
	 But how does this apply to co-defendants 
on a verdict form? Well, the listing of co-defen-
dants creates an unpacked question; it takes 
the global category of “those who may have 
harmed the plaintiff” and breaks it down into 
identifiable parties. Therefore, if there is a 
party that will likely receive very little blame, 
it would be an “atypical” item on the verdict 
form. Meanwhile, the party or parties most 
likely to receive the bulk of fault would be the 
“typical” item(s). Similar to our study results, 
it is likely that having jurors decide on the typ-
ical and atypical defendants at the same time 
will take some attention away from the “worse” 
defendant(s).  Additionally, the atypical de-
fendant will serve as a lower anchor, helping 
bring down judgments against the typical de-
fendant(s).

AVERAGING V. ADDITIVE EFFECTS
	 Another psychological phenomenon rel-
evant to our study above examines what hap-
pens when something of perceived high value 
is grouped together with something of per-
ceived low value. Rationally speaking, adding 
something of small value to something of large 

value should increase the total. Surprisingly, 
however, the grouping of the two tends to have 
an averaging effect rather than an additive ef-
fect.
	 Multiple studies have shown that peo-
ple tend to think the high-value item is worth 
more by itself than in combination with the 
low-value item.2 For example, one of the orig-
inal studies that tested this concept showed 
that people were willing to pay much more 
for a 24-piece dishware set than they were 
for a 31-piece dishware set that had a couple 
chipped pieces.3 Note that the larger set still 
included the exact same 24-piece set, perfectly 
intact, and even some additional intact pieces. 
However, as the researchers postulate, the feel-
ing that goes with seeing a complete set that 
is perfect is better than the feeling of seeing 
a larger set with a couple of imperfections. 
Therefore, people put a higher value on it, 
despite receiving fewer perfect pieces overall.
	 This phenomenon relates to co-defen-
dants on verdict forms wherein one defen-
dant carries significantly more responsibility 
than the other(s). Think of the defendant 
that will likely receive most blame as the high-
value item: If that is your client, then a primary 
goal is to reduce anger toward them, as anger 
tends to be the strongest predictor of damages. 
Consequently, grouping your client with the in-
nocuous co-defendant (which can be thought 
of as the low-value item) may be beneficial to 
your client – jurors’ anger may diminish via an 
averaging effect with the less liable party. This 
should result in reduced anger and damages 
for the “worse” defendant.

CONCLUSION
	 These two lines of research show that 
grouping items together for decision making 
tends to have an averaging effect, which can 
help or hurt your client depending on the 
position they are in. If they are the party with 
whom jurors will be most upset, grouping the 
defendants so that jurors must answer for each 
party within each question may be beneficial. 
However, if your client is a smaller player with 
fewer liability issues, the optimal strategy will 
likely be to separate the riskier defendant(s) 
from your client to isolate jurors’ anger else-
where.

Dr. Nick Polavin has eight 
years of experience in jury re-
search and the legal field. He 
uses this knowledge and ex-
perience both in-court during 
jury selection and in develop-
ing themes and recommenda-
tions for trial based on mock 
trials and focus groups.

1	 Sloman, S., Rottenstreich, Y., Wisniewski, E., Hadjichristidis, C. & Fox, C. R. (2004). Typical Versus Atypical 
Unpacking and Superadditive Probability Judgment.  Journal of Experimental Psychology: Learning, Memory, and 
Cognition, 30(3), 573-582.

2	 Kahneman, D. (2011). Thinking, Fast and Slow.  New York: Farrar, Straus and Giroux. 

3	 Hsee, C. (1998).  Less is Better: When Low-Value Options are Valued More Highly than High-Value Options. 
Journal of Behavioral Decision Making, 11(2), 107-121.
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	 When it comes to class action-type suits, the 
Netherlands has historically been ahead of the 
curve in Europe. Since the early ‘90s, there has 
been an option to file collective actions, similar 
to the “class-action lawsuit” in the United States. 
In 2020, the Netherlands introduced new legis-
lation, the Act on Redress of Mass Damages in a 
Collective Action (Wet Afwikkeling Massaschade 
in Collectieve Actie, or WAMCA). This act makes 
it possible not only to establish liability but also 
to obtain compensation of damages in collective 
actions. The WAMCA introduces American-style 
class actions in the Netherlands and (also) makes 
filing a class action in the Netherlands even more 
attractive for foreign injured parties.

NEW ACT: WAMCA
	 Group damage may be the result of a 
one-time event, for example an explosion, 
fire, or plane accident – something in which 
a large number of people suffer damage at 
the same moment. But group damage can 
also be the result a series of identical events, 
with the damage generally arising over an 
extended period of time and the victims 
generally being spread out over a wider geo-
graphic area; this could be damage caused 
by a defective product, for example, or by 
financial mismanagement.
	 The Netherlands has long had the op-

tion for special interest groups to launch 
a collective action on behalf of a group of 
injured persons to seek a declaratory judg-
ment that the alleged responsible party is 
liable towards these injured persons. Until 
recently, however, the claim in such collec-
tive actions could not extend to collective 
damages. This meant that after the defen-
dant’s liability was established in a collective 
action, the injured parties had to initiate 
individual proceedings to claim damages or 
try to reach a collective settlement. A collec-
tive settlement could be declared generally 
binding on the basis of the Act on Collective 
Settlement of Mass Damage (Wet Collectieve 
Afwikkeling Massaschade, or WCAM). 
	 A collective settlement has certain ad-
vantages of efficiency, but it is also voluntary 
in nature. Because of that voluntary aspect, 
the Netherlands has now instituted the Act 
on Redress of Mass Damages in a Collective 
Action (Wet Afwikkeling Massaschade in 
Collectieve Actie, or WAMCA).
	 The most significant change that the 
WAMCA makes is that a special interest 
group filing an action on behalf of a group 
of injured persons can now seek damages in 
the collective action, thus establishing both 
the liability of the party causing the damage 
and the compensation in a single lawsuit.

ADMISSIBILITY REQUIREMENTS FOR 
THE SPECIAL INTEREST GROUP
	 Under the WAMCA, the special inter-
est group must be a nonprofit organization, 
be sufficiently representative, and represent 
a suitably large group of aggrieved parties. 
The interest group must also fulfill a num-
ber of other conditions, including having 
(1) a supervisory body, (2) a suitable and 
effective mechanism for the participation 
or representation of the persons involved 
in the claim in the decision-making process 
of the interest group, (3) adequate financial 
resources to bear the costs of the collective 
action, (4) adequate experience and exper-
tise to be able to conduct a collective action, 
and (5) a publicly accessible web page pre-
senting specific information relating to the 
structure and working method of the inter-
est group.
	 Also, the court also reviews whether the 
case is fit to be dealt with through collective 
action proceedings. This review of the claim 
is similar to the “motion to dismiss” stage of 
litigation in the U.S. The questions of law and 
fact to be answered (regarding the various 
claims of the various persons involved) must 
be sufficiently similar. In addition, the group 
of represented persons must be sufficiently 
large. Furthermore, the persons represented 
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individually and jointly must have a suffi-
ciently large financial interest. If the interest 
group does not meet these requirements, the 
collective action will be inadmissible. 

INTERNATIONAL DIMENSIONS
	 Unlike the scope of the collective re-
dress under the recent EU directive ((EU) 
2020/1828), collective actions in the 
Netherlands are not restricted to consumer 
cases. All types of actions may be brought 
under the new collective action system, in-
cluding securities claims, product liability 
claims, and climate change claims. This 
unrestricted application of the collective 
actions system makes the Netherlands an at-
tractive jurisdiction.
	 Under the WCAM, the Amsterdam 
Court of Appeal accepted broad interna-
tional competence in declaring a collective 
settlement generally binding. It is sufficient 
that the paying party is in the Netherlands 
or that the rights of non-Dutch injured per-
sons are closely interwoven with the rights of 
Dutch injured persons.
	 On this basis, the Amsterdam Court of 
Appeal assumed international jurisdiction in 
the Shell case (2009), in which the injured 
persons were domiciled in 105 different 
countries, as well as in the Converium case 
(2012), in which the parties causing the 
damage were not seated in the Netherlands 
and over 98% of the injured persons had 
its residence outside the Netherlands. With 
these decisions, the Court of Appeal made 
the WCAM an attractive venue for settling in-
ternational mass claims on a class-wide basis. 
The question is whether foreign courts will 
respect a decision by a Dutch court. This may 
differ from country to country and from case 
to case, but will no doubt be a complicated 
question every time. Recognition within the 
EU would appear to be possible, but this will 
presumably depend on the way in which the 
foreign aggrieved parties are informed of the 
WCAM suit and the existence of any other lit-
igation on the matter in the EU.
	 The WAMCA introduces what is referred 
to as the “scope rule.” A special interest or-
ganization can only start a collective action if 
the claim has a sufficiently close connection 
with the Netherlands. This connection will 
generally be deemed to be present if one of 
the following three conditions is met:
•	 The majority of the injured persons are 

Dutch residents who have their domicile 
in the Netherlands.

•	 The defendant resides in the Netherlands 
and additional circumstances sug-
gest a sufficient relationship with the 
Netherlands.

•	 The damage-causing event occurred in 
the Netherlands.

	 This scope rule is stricter than the corre-
sponding admissibility requirement in inter-
national WCAM cases. In combination with 
the opt-in system for foreign injured parties 
in WAMCA cases (see below), this limits the 
international scope of the Dutch collective 
action. This limitation, presumably, has to 
do with the fact that WCAM cases involve 
a voluntary settlement between the parties 
involved, whereas in a collective action a de-
cision is made by the court.
	 However, the scope rule is still broad. 
A sufficiently close relationship with the 
Netherlands is soon deemed to exist, mak-
ing the collective action in the Netherlands 
an attractive option for foreign injured par-
ties, also because of a number of other fac-
tors, such as the fact that the courts can still 
assume jurisdiction in cross-border cases, can 
apply foreign law if necessary, are accustomed 
to working in English, and have now the abil-
ity to determine collective compensation. 

EXCLUSIVE REPRESENTATION,
OPT-OUT AND OPT-IN (FOREIGN
AGGRIEVED PARTIES)
	 An interest organization has to regis-
ter its collective action in a central register 
within two (business) days after filing the 
summons. After registration, there is a wait-
ing period of three months during which 
other interest organizations may file alter-
native collective actions related to the same 
event(s). The collective action of any other 
interest organizations must then be filed in 
the same court as the original collective ac-
tion. The various collective actions will be 
consolidated. 
	 If the court grants standing to multiple 
interest organizations, it will appoint the 
most suitable organization as an “Exclusive 
Representative.” This is comparable to the 
“lead plaintiff” in the U.S. This exclusive rep-
resentative will litigate the collective action 
on behalf of all persons represented and the 
other interest organizations. The court also 
decides on the scope of the collective action 
and determines for which persons the exclu-
sive representative will act. Persons who are 
considered not to be part of this so-called 
“precisely specified group” (“class”) are ex-
cluded from the collective action.
	 Injured parties residing in the 
Netherlands have the option to opt out. 
Their interests will, in theory, be represented 
(by default) by the exclusive representative 
unless they indicate that they do not wish to 
be part of the group of represented persons. 
The court determines the opt-out period, 
which is at least one month.
	 An opt-in system applies to non-Dutch 
injured persons. They have the option of 
voluntarily joining the Dutch collective ac-

tion and be represented in the proceedings 
by the exclusive representative.  The court 
has the authority, by way of exception, to de-
termine that the opt-out system also applies 
to foreign injured parties that are relatively 
simple to identify. 

COLLECTIVE SETTLEMENT OR RULING 
OF COLLECTIVE COMPENSATION OF 
DAMAGES
	 After the court appoints the exclusive rep-
resentative, it will set a term for the parties to 
try to reach a settlement. If the court approves 
the settlement agreement, the collective settle-
ment will be declared generally binding. The 
injured parties then have a second opt-out 
term, once again of at least a month.
	 If no collective settlement is reached 
or the court rejects the settlement, the pro-
ceedings will continue. The court may dis-
miss the collective claim, establish liability, 
or award damages if requested to do so. In 
this last case the court may use a compensa-
tion scheme with different amounts of com-
pensation per category of injured persons. 
If the court opts for damage scheduling, it 
can order the parties to make a proposal for 
collective compensation. The court has to 
ensure that the amount of compensation is 
reasonable and that the interests of the in-
jured parties represented are otherwise suf-
ficiently protected. 
	 The court’s ultimate ruling is binding on 
all Dutch injured parties who have not made 
use of the opt-out option(s), and on all foreign 
injured parties who have previously opted in. 
The court’s judgement can be appealed.

Daan Baas, Wim Weterings 
and Jonathan Overes are part 
of the liability and insurance 
section at Dirkzwager legal & 
tax in the Netherlands. They 
focus on D&O liability, pro-
fessional liability, corporate 
liability insurance, product li-
ability, and coverage disputes 
and are regularly involved in 
major cross-border and inter-
national disputes. 
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	 Can an immediate appeal be taken 
from a federal court’s determination 
on whether parties must arbitrate their 
dispute? The answer is it depends. The 
Federal Arbitration Act (“FAA”) allows par-
ties to appeal orders denying arbitration. 
But appealing an order that compels arbitra-
tion depends on whether the district court 
dismisses the civil action and the law of the 
appellate circuit with jurisdiction over the 
appeal.

BACKGROUND
	 Courts have recognized that in en-
acting the FAA, Congress intended that 
disputes proceed quickly to arbitration 
without being stalled by appeals upfront. As 
a result, the FAA is designed to facilitate ap-
peals from a court’s denial of a party’s right 
to arbitration and to limit appeals when ar-
bitration is ordered. Thus, the FAA specifi-
cally provides that a district court’s denial of 
a motion or petition to compel arbitration 
is appealable. 9 U.S.C. § 16(a)(1)(A).

	 But what about an order compelling 
arbitration? The answer is more compli-
cated. First, the FAA explicitly prohibits 
appeals from interlocutory orders staying 
the action. 9 U.S.C. § 16(b)(1). Separately, 
the FAA allows for an appeal of any “final 
decision with respect to an arbitration that 
is subject to” the FAA. 9 U.S.C. § 16(a)(3). 
The phrase “final decision” is similar to lan-
guage used in another federal statute for 
the general rule that the Court of Appeals 
has jurisdiction over “final decisions” of the 
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district courts. 28 U.S.C. § 1291.
	 But what does “final decision” mean, 
exactly, within the context of an FAA order 
compelling arbitration and dismissing the 
action? The United States Supreme Court 
has answered that question and determined 
that a district court’s order compelling ar-
bitration and dismissing the action is ap-
pealable as a “final decision with respect to 
arbitration.” Green Tree Fin. Corp.-Alabama v. 
Randolph, 531 U.S. 79, 86 (2000). So, it all 
turns on whether there is a dismissal, right? 
In theory, perhaps, but in the circuit courts, 
it’s not quite that simple. 

THE COURT OF APPEALS SPLIT
	 Must the district court avoid dismissing 
the action and issue a stay after it orders the 
parties to arbitration? The Supreme Court 
has not answered that question, and the 
circuit courts have split on whether a dis-
trict court is required to enter a stay or may 
dismiss the action pending arbitration of 
all claims. The divide among lower courts 
revolves around the text of the FAA, which 
elsewhere provides that a district court or-
dering arbitration “shall on application of 
one of the parties stay the trial of the action 
until such arbitration has been had in ac-
cordance with the terms of the agreement.” 
9 U.S.C. § 3 (emphasis added).
	 The Second, Third, Seventh, and Tenth 
Circuits have interpreted the FAA’s language 
as mandating a stay of proceedings when ar-
bitration is compelled on all of the claims. 
See, e.g., Lloyd v. HOVENSA, LLC, 369 F.3d 
263, 269 (3d Cir. 2004). According to these 
circuits, the plain language of the FAA af-
fords them “no discretion to dismiss a case” 
as long as a party applies for a stay. As one 
court put it: “It is axiomatic that the manda-
tory term ‘shall’ typically creates an obliga-
tion impervious to judicial discretion.” Katz 
v. Cellco P’ship, 794 F.3d 341, 345-46 (2d Cir. 
2015). Requiring a stay and thereby avoiding 
an appealable “final decision,” is also consis-
tent with the FAA’s purpose of promoting 
immediate arbitration of disputes. 
	 However, the First, Fourth, Fifth, Sixth, 
Eighth and Ninth Circuits have adopted a 
more flexible rule that allows the district 
court to manage its docket by dismissing an 
action when all claims in the civil action are 
compelled to arbitration. See, e.g., Sparling v. 
Hoffman Const. Co., 864 F.2d 635, 638 (9th 
Cir. 1988). In these circuits, if the district 
court dismisses the action, the Court of 
Appeals has jurisdiction under the FAA’s 
provision for appeals from final decisions. 
The rationale of these circuit courts is that 
the FAA rule prohibiting appeals of orders 
staying claims “was not intended to limit 
dismissal of a case in the proper circum-
stances.” Alford v. Dean Witter Reynolds, Inc., 
975 F.2d 1161, 1164 (5th Cir. 1992).

VOLUNTARY DISMISSALS
	 If the district court compels arbitration 
and invokes a stay, can a plaintiff voluntarily 
dismiss an action to sidestep FAA section 
16(b)’s prohibition of appealing orders 
staying the action? In a pair of recent de-
cisions, the Ninth Circuit said “no.” Langere 
v. Verizon Wireless Servs. LLC, 983 F.3d 1115, 
1124 (9th Cir. 2020); Sperring v. LLR, Inc., 
995 F.3d 680, 682 (9th Cir. 2021).
	 In Langere, after the court ordered a 
stay pending arbitration, the plaintiff dis-
missed the action without court approval 
under Federal Rule of Civil Procedure 
41(a)(1). The plaintiff argued that under 
12 U.S.C. § 1291 and FAA section 16(a)
(3), the court had jurisdiction because 
the dismissal was a “final decision.” Under 
prior Ninth Circuit authority, the plaintiff 
would then have been permitted to appeal 
the order compelling arbitration. But in 
Langere, the Ninth Circuit concluded that 
under superseding Supreme Court prece-
dent a party can no longer “create appel-
late jurisdiction” by voluntarily dismissing 
claims. Thus, the voluntary dismissal was 
not a “final decision” under either 28 
U.S.C. § 1291 or FAA Section 16(a). 
	 In Sperring, after the district court ap-
proved plaintiffs’ request to dismiss the 
action, plaintiff attempted to appeal the 
order compelling arbitration. The plaintiff 
argued that because the court approved 
the dismissal under Federal Rule of Civil 
Procedure 41(a)(2), it should have the 
right to an appeal from an FAA “final deci-
sion.” But the panel in Sperring rejected the 
argument, reasoning that the permissive 
voluntary dismissal was still an impermissible 
attempt to create appellate jurisdiction.
	 The Fourth Circuit has issued a similar 
decision refusing to allow an appeal from a 
voluntary dismissal following a district court’s 
order to arbitrate all claims, reasoning that a 
plaintiff may not “transform” an interlocutory 
order into a “final decision.” Keena v. Groupon, 
Inc., 886 F.3d 360, 364 (4th Cir. 2018).

ANALYSIS
	 What will the Supreme Court do if it 
grants certiorari to resolve the circuit split? 
Given its pro-arbitration outlook, it is likely 
to side with the circuits that require district 
courts to issue a stay. After all, the FAA is 
clear that upon application of a party, a 
court “shall” stay the claims until the arbi-
tration proceedings are complete. Such an 
interpretation is more consistent with the 
pro-arbitration policy goals of Congress in 
enacting the FAA. And since the parties will 
likely return to court seeking to modify, va-
cate, or confirm the award, is it so unrea-
sonable to require a district court to stay the 
action, especially when the FAA language 
appears to require it? 

	 Moreover, what fairness is gained from 
a legal landscape where some parties have 
to proceed to arbitration without being 
permitted to appeal, and yet some parties 
may appeal because the district court dis-
missed the action? Does it make any sense 
for a party to commence arbitration while an 
appeal from the order requiring arbitration 
is underway? 
	 What is the takeaway for parties liti-
gating whether a dispute must proceed to 
arbitration? Determine the current circuit 
law applicable to appellate jurisdiction if ar-
bitration is compelled: Does the circuit fol-
low the rule requiring the district court to 
enter a stay, or has it adopted the rule that 
allows the court discretion to dismiss the 
action? When seeking arbitration, it would 
be wise to seek a stay as well, citing to the 
FAA language that courts “shall” stay cases 
pending arbitration. For parties seeking to 
avoid arbitration, if opposing arbitration is 
unsuccessful then (in those circuits coun-
tenancing such requests), seek dismissal of 
the action in order to appeal a “final deci-
sion” under the FAA. 
	 All of which begs the question that 
whatever Congress thought the FAA would 
mean, could it have intended the statute 
to operate so differently in different fed-
eral circuits? And for businesses capable of 
bringing an action in more than one juris-
diction, wouldn’t it be helpful to know what 
side of the split the particular circuits come 
down on?
 

Gary A. Watt, a partner at 
Hanson Bridgett LLP, co-
chairs the firm’s Appellate 
Practice. Gary is a California 
State Bar-approved, certified 
appellate specialist. His prac-
tice includes anti-SLAPP and 
other pre- and post-trial mo-

tions as well as trial and appellate consulting. He 
can be reached at gwatt@hansonbridgett.com and 
his blog posts can be read at www.appellateinsight.
com.

Patrick Burns is a senior as-
sociate with Hanson Bridgett 
LLP’s Appellate Practice. 
Patrick focuses on writs and 
appeals, as well as law and 
motion in the state and federal 
courts. A former litigator at a 
global law firm, Patrick has 

experience litigating high-stakes disputes. He can 
be reached at pburns@hansonbridgett.com and his 
blog posts can be read at www.appellateinsight.
com.

https://www.hansonbridgett.com/Our-Attorneys/gary-a-watt
https://www.hansonbridgett.com/
https://www.hansonbridgett.com/Practices-Industries/appellate
https://www.hansonbridgett.com/Practices-Industries/appellate
mailto:gwatt%40hansonbridgett.com?subject=
http://www.appellateinsight.com
http://www.appellateinsight.com
https://www.hansonbridgett.com/Our-Attorneys/patrick-t-burns
https://www.hansonbridgett.com/Practices-Industries/appellate
https://www.hansonbridgett.com/Practices-Industries/appellate
mailto:pburns%40hansonbridgett.com?subject=
http://www.appellateinsight.com
http://www.appellateinsight.com
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vbenjamin@mi-pi.com
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Amie Norton
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anorton@mi-pi.com

Jake Marshall
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Juan Antonio Rodriguez
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arodriguez@mi-pi.com
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VP Business Development
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Choose your next letters carefully...

It could co$t you dearly.

Let us determine if your claim is fake or fact

Marshall Investigative Group is a recognized 
leader in fraud investigations throughout the 

United States, Canada and Mexico. 

Our investigative services utilize the latest 
technologies to provide our clients with the most technologies to provide our clients with the most 

comprehensive investigative solutions in the 
industry. Specializing in Insurance, Legal, 

Enterprise, Internet and Intellectual Property 
Investigations. 

Activity Checks
Background Checks

AOE / COE
Asset Checks
Bankruptcies

Contestable Death
Criminal & Civil RecordsCriminal & Civil Records

Decedent Check

Health History
Internet Investigations

Pre-Employment
Recorded Statements
Scene Investigations

SIU Services
Skip TraceSkip Trace

Surveillance

Nationwide Services Include:

www.mi-pi.com
Toll Free: 855.350.6474
Fax: 847.993.2039

Proud Corporate Sponsor

Nationwide Investigative Services



3 0 	 FALL  2021  USLAW MAGAZINE 	 U S L A W

of   USLAW

Baird Holm LLP associate Brian Moore annually volunteers for Mustaches for Kids Omaha by growing a mus-

tache and raising money for local children’s charities during the month of May. For 2021, Moore was awarded 

the Stachey Award for “Most Fundraisingest” after raising $41,271 for inCOMMON Community Development 

and NorthStar Foundation. Moore’s fundraising efforts broke the national record for most funds raised by an 

individual in Mustaches for Kids America’s 23-year history.

Strong & Hanni in Utah participated in a recent 

day of service today. Employees volunteered at 

three different locations in the Salt Lake Valley: 

Salt Lake County Youth Services,  Red Butte 

Garden, and Discovery Gateway Children’s 

Museum. The team helped with maintenance, re-

modeling and exterior beautification projects at 

all these locations and looks forward to the next 

opportunity to help within their community.

 

Members of Hanson Bridgett LLP in San Francisco 
have been helping their community by volunteer-
ing their time at the San Francisco Education Fund, 
as well as the firm’s partner school, Tenderloin 
Community Elementary School. Hanson Bridgett’s 
tech savvy volunteers helped train teachers and 
families at the SF Education Fund on Zoom, 
Google Meet/Hangouts, Google Classroom, Google 
Chromebooks, Google Suite, and Seesaw! At the 
Tenderloin Community, firm members helped teach-
ers with various tasks around their classrooms, such 
as bulletin board setup, rearranging furniture, or-
ganizing textbooks, and general classroom clean-
ing needed for students coming back to in-person 
learning! They also printed packets and materials for 

more than 300 students, ensuring that all students 
had access to hard copies of lessons. The pandemic 
exposed many educational inequities, but this dona-
tion ensured that no student missed class content 
due to a lack of internet access.
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Lashly & Baer, P.C. 
attorney  Patrick 
Foppe received 
the  Transportation 
L a w y e r s 
A s s o c i a t i o n 
(TLA) Distinguished 
Service Award at 
its annual confer-
ence in Lake Tahoe, 
California. The 
award recognized 
his “distinguished 
and outstanding 
service” to TLA 

and is in appreciation of his “countless hours of un-
selfish dedication and many contributions to the 
betterment of the Association.” Foppe has served 
as co-chair of TLA’s Membership and Recruiting 
Committee since 2015, co-chair of TLA’s Federal 
Regulations Committee since 2020, and as a rep-
resentative-at-large on TLA’s Executive Committee 
from 2016 to 2018. Pictured: Foppe with and Fritz 
Damm, chair of TLA’s Membership and Recruiting 
Committee.

Williams Kastner helped provide over 3 million 

meals to its Seattle community through  Food 

Lifeline’s  #foodfrenzy  campaign!  William 

Kastner’s team gave more generously than ever, 

earning a 2021 “Double Down” award.

https://www.bairdholm.com/
https://www.bairdholm.com/attorneys/brian-d-moore/
https://strongandhanni.com/
https://www.hansonbridgett.com/
https://www.lashlybaer.com/
https://www.linkedin.com/in/ACoAABCQrFUBAedzgslpbySkPds3zaxJ29F1_hQ
https://www.linkedin.com/in/ACoAABCQrFUBAedzgslpbySkPds3zaxJ29F1_hQ
https://www.linkedin.com/company/transportation-lawyers-assn/
https://www.linkedin.com/company/transportation-lawyers-assn/
https://www.linkedin.com/company/transportation-lawyers-assn/
https://www.linkedin.com/company/transportation-lawyers-assn/
https://www.williamskastner.com/
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USLAW NETWORK returned to in-person events with 

the 2021 USLAW Women’s Connection in Park City, 

Utah, in June, which marked the 15th staging of the 

event. A special commemorative poster was created 

with the comments of those in attendance.

of   USLAW
CELEBRATING 15 YEARS OF
THE WOMEN’S CONNECTION

AND 20 YEARS OF USLAW NETWORK

The USLAWCollection

A VIBRANT COLLECTION OF TALENT, LEADERSHIP, BALANCE AND DIVERSITY.

Join us for the spring unveiling of the USLAW COLLECTION • MAY 2-4, 2008 • Chicago’s Drake Hotel •

TheUSLAW
Collection II

Two days of insight and camaraderie with a diverse group of women executives, lawyers, and leaders.

2009 Committee
Members

Kathy Davis
Carr Allison
krdavis@carrallison.com

Ami Dwyer
Franklin & Prokopik, PC
adwyer@fandpnet.com

Karen Randall
Connell Foley LLP
krandall@connellfoley.com

May 1-3, 2009 • Four Seasons Resor t and Club Dallas at L as Colinas

TEN CRITICAL  I SSUES  FOR 2010 AND BEYOND.

TheUSLAW
Collection

A P R I L 3 0  -  M A Y 2  •  T H E B O U L D E R S R E S O R T •  C A R E F R E E / S C O T T S D A L E ,  A R I Z O N A

COLLECT ION CO-CHA I R S : AM I C.  DW Y E R ,  FR A N K L I N & PR O K O P I K,  PC,  BA LT I M O R E,  MD    •    J I L L RO B B AC K E R M A N ,  BA I R D HO L M LLP,  OM A H A,  NE 

THE COLLECTION’S PERFECT 10

RM7043_COLLECTION INVITE_rm6691  5/28/21  3:01 PM  Page 1

TheUSLAW
Collection IV

A p r i l  2 9 - 3 0 ,  2 0 1 1
L A  P O S A D A  D E  S A N TA  F E  R E S O R T  &  S P A  •  Santa Fe, New Mexico
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& RECONNECT
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The
USLAW

Women’sCollection

t h e  p o w e r  o f

FOUR SEASONS HOTEL • AUSTIN TEXAS • APR 27-28

STRIKING A
BALANCE IN AN OTHERWISE

UNBALANCED WORLD

TheUSLAW
Women’sCollection

An Exclusive Invitation to e 
FEMALE MEMBERSHIP OF USLAW NETWORK

T H E  C A R N E R O S  I N N

N A P A ,  C A

M A R C H  1 - 2 ,  2 0 1 3

IN THE MIDST OF THE BEAUTIFUL
CARNEROS WINEGROWING

REGION IS THE CARNEROS INN,
A LUXURIOUS NAPA VALLEY

RETREAT DESIGNED TO MAKE
ABSOLUTELY EVERYTHING

FEEL BETTER.

The Carneros Inn, was created to
provide an intimate atmosphere of

Napa Valley hospitality reminiscent of
its unique surroundings. Nestled among

27 acres of seemingly endless rows of
grape vines, bucolic Napa farmland and
scenic apple orchards, The Carneros Inn's
design was based on cues from the local
countryside - including barns, silos and

ranchers' cottages – combined with
stylish resort accommodations and

modern interiors to capture the region's
distinct charm as well as the needs of

our sophisticated guests.

A vineyard oasis ideally located
between the Napa and Sonoma Valleys

with gravel paths that crunch
underneath your feet, private gardens

where you can enjoy a glass of
California's finest wines, sumptuous
hotel accommodations, exceptional

dining comprised of the region’s best
artisanal ingredients, outdoor showers
that can be enjoyed under a blanket of
stars, crisp white linens and decadent

spa treatments inspired by local
ingredients ensure a memorable

experience that will last a lifetime.

THE CARNEROS INN

Just an hour from San Francisco,
yet a world apart.

TheUSLAW
Women’sConnection

FEBRUARY 28 - MARCH 1, 2014 • THE CLO ISTER AT SEA ISLAND • SEA ISLAND, GEORG IA
®

HARNESSING YOUR

p o w e r
FOR PROFESSIONAL AND PERSONAL

s u c c e s s

TheUSLAW
Women’sConnectionJUNE 3 – 4, 2016 • HILTON DOWNTOWN NASHVILLE

rg
voicesin times 
cris

FACING ADVERSITY & SUCCEEDING

A T T O R N E Y  

TheUSLAW
Women’sConnection

THINKING
BIGGER

AND
BETTER:

STRATEGIES
TO SUCCEED

JUNE 2-3, 2017
THE RITZ CARLTON • LAKE TAHOE • TRUCKEE, CALIFORNIA

®

A T T O R N E Y

®

TheUSLAW
Women’sConnection

Shannon MillerSeven-Time Olympic
Medalist, America’s

Most DecoratedGymnast

K E Y N O T E

JUNE 21-23, 2018 • BELMOND CHARLESTON PLACE • CHARLESTON, SC

GOING FOR GOLD
STRENGTH, DETERMINATION AND A WINNING GAME PLAN
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Achieving Greatness Together

 T he
 Women’sConnectionUSLAW

JUNE 20-22, 2019 • CLIFF HOUSE MAINE • CAPE NEDDICK, MAINE

ATTORNEY

 T he
USLAW Women’sConnection

J UNE  24  -  2 6 ,  2 02 1  •  ST.  R E G I S  DE E R  VA L L E Y  •  PA R K  C I T Y,  UTAH

C L I E N T
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2006 USLAW NETWORK
WOMEN’S COLLECTION

Intercontinental Chicago • May 3 – 4, 2007
®

Beverly Hills Hilton, November 3 – 4, 2006Beverly Hills Hilton, November 3 – 4, 2006

®

2007 USLAW NETWORK
WOMEN’S COLLECTION

...from the Welcome luncheon 
to the Farewell dinner.

Elizabeth Noonan, Adler Pollock & Sheehan, P.C.  
Brandi Blair, Jones, Skelton & Hochuli, P.L.C, and 

Colleen Hastie, Traub Lieberman

Robyn McGrath, Sweeney & Sheehan, P.C. and 
Betsy Burgess, Carr Allison

Lisa Rolle, Traub Lieberman, and 
Mandy Ketchum, Dysart Taylor Cotter

McMonigle & Brumitt, P.C. 

Christine Anto, SmithAmundsen LLC and 
Tamara Goorevitz, Franklin & Prokopik, P.C.

Holly Howanitz, Wicker Smith O’Hara McCoy & Ford P.A.
and Jennifer Tricker, Baird Holm LLP

Sandra Rappaport, Hanson Bridgett, LLP, Erin Diaz, Wicker 
Smith O’Hara McCoy & Ford P.A., and Hailey Hopper, Pierce 

Couch Hendrickson Baysinger & Green, L.L.P.
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Susan Leach DeBlasio, senior counsel at Adler Pollock & 
Sheehan, has received the prestigious Associate Justice Florence 
K. Murray Award from the Rhode Island Bar Association. This 
esteemed award is presented to an attorney or jurist who has 
shared his or her legal talents and time to influence women to 
pursue legal careers, opened doors for women attorneys, or ad-
vanced opportunities for women within the legal profession, and 
has been a recognized mentor for women in every sense of the 
word. The award is named in honor of the first recipient, the 
Hon. Florence K. Murray, who, in a distinguished 56 years at the 
Bar, pioneered the causes of women in the law as the first woman 
attorney elected to the Rhode Island Senate, the first woman 
justice on the Superior Court, the first woman presiding justice 
of the Superior Court, and the first woman on the Rhode Island 
Supreme Court. 

Penny Mason of Barclay Damon LLP has been elected as the 
first female to lead the board of the John B. Pierce Laboratory, a 
not-for-profit, independent research institute affiliated with Yale 
University. Penny has been a member of the board of directors 
for many years, previously serving as a vice president.

Sharon Brown of Barclay Damon LLP was selected again as a 
Top 100 Lawyer for New York by the National Black Lawyers 
Top 100, based on her continued dedication and excellence 
in the legal field. Sharon was also selected to join the Law360 
Federal Tax Editorial Advisory Board. She is one of 10 members 
elected to the editorial advisory board, which provides feedback 
on Law360’s coverage and insight on how best to shape future 
coverage.

Caleb Knight of Flaherty Sensabaugh Bonasso PLLC was se-
lected by the American Health Lawyers Association (AHLA) 
to serve as Young Professional Delegate to the Board of the 
Young Professionals Council. His term is for one year, effec-
tive July 1, 2021. AHLA is the nation’s largest educational or-

ganization devoted to legal issues in the healthcare field. The 
Young Professionals Council is the governing body that pro-
vides insights and direction to the American Health Lawyers 
Association’s Board of Directors. The Council also coordinates 
networking events and oversees other initiatives of interest for 
young professional members.

Josephine Petrick, senior counsel in Hanson Bridgett’s Appellate 
Practice, has been approved as a certified appellate law specialist 
by the State Bar of California and the California Board of Legal 
Specialization. With this noteworthy certification, Petrick joins 
firm Partners Gary Watt and Adam Hofmann bringing Hanson 
Bridgett’s total certified appellate specialists to three. Petrick’s 
practice focuses on appeals and law and motion in both state 
and federal courts. She also provides strategic and law and mo-
tion support in complex and high-stakes business, commercial, 
securities, and environmental matters, including class actions 
and multidistrict litigation.

Governor Newsom reappointed Hanson Bridgett Partner 
Kathryn Doi to serve on the California New Motor Vehicle Board. 
Doi, a partner in the firm’s Health & Senior Care Practice, has 
served on the Board since 2013 when former Governor Jerry 
Brown initially appointed her. During her tenure, Doi has served 
as both vice president in 2017-2018 and president in 2019-2020 
of the board. As president, in 2020, Doi created the New Motor 
Vehicle Board’s Ad Hoc Committee on Equity, Justice, and 
Inclusion in response to California State Transportation Agency 
Secretary David S. Kim’s June 12, 2020, statement on racial eq-
uity, justice, and inclusion in transportation.

Bianca Kratt, a partner in the Calgary office of Parlee McLaws 
LLP, is the new president of the Canadian Bar Association (CBA) 
Alberta Branch, which represents roughly 5,000 lawyers, judges, 
law teachers, and law students from across Alberta.
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J. Cliff McKinney of Quattlebaum, Grooms & Tull PLLC has 
been appointed a council member of the legislative committee 
of the Uniform Law Commission (ULC).  First appointed to 
the ULC in 2017 by Governor Asa Hutchinson, McKinney was 
recently reappointed to the commission by the governor for a 
second term ending in 2025. A managing member of the law 
firm, McKinney concentrates his practice on real estate, land 
use and business transactions.

Eric Santos of Rivkin Radler LLP became the Hudson Valley 
Hispanic Bar Association’s (HVHBA) first president. The 
HVHBA is an organization Santos formed with a few colleagues 
that has grown to about 150 lawyers, judges and other legal pro-
fessionals. Santos, on behalf of the HVHBA, attended a virtual 
meeting with several members of then-New York Gov. Cuomo’s 
chamber to advocate for the appointment of qualified Hispanic 
applicants to the New York State Court of Claims considering 
the many recent openings.

Gene Kang and Lawrence Han of Rivkin Radler LLP, both 
of whom have been active in the Korean American Lawyers 
Association of Greater New York (KALAGNY) for several years, 
have ascended within the association to become officers. Kang 
is president and Han is executive vice president.

Steven M. Carr, a partner in Rubin and Rudman’s Trusts & 
Estates and Corporate departments, was recently elected to be 
the Boston Estate Planning Council’s (BEPC) new president, 
effective July 1, 2021.

Robert A. Vigoda, a partner in Rubin and Rudman’s Trusts & 
Estates practice group, received the Foundation for MetroWest 
Distinguished Advisor Society Inductee award. Foundation for 
MetroWest helps donors plan their charitable giving to those in 
need throughout many Massachusetts communities.  

Marlee S. Cowan, a partner in Rubin and Rudman’s Trusts & 
Estates department was recently elected to the Boston Estate 
Planning Council’s (BEPC) Board of Directors, effective July 1.

(Continued)
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RECENT USLAW LAW FIRM
VERDICTS & transactions

VERDICTS
Barclay Damon LLP (Buffalo, NY)
	 Beth Ann Bivona and Janice Grubin of Barclay Damon LLP were 
successful in obtaining the dismissal of a $2.3 million preference lawsuit 
on behalf of a client, a leader in the national commercial toll-manage-
ment industry. The plaintiff, a post-confirmation litigation trustee of 
five debtor trucking companies, filed a complaint identifying 60 suspect 
transactions after the debtors failed to resolve certain alleged preferen-
tial payments asserted in demand letters sent to the client eight months 
prior for approximately 10 percent of the amount sought in the com-
plaint.

Barclay Damon LLP (New York, NY)
	 Michael Case and Rob Gross of Barclay Damon LLP  obtained the 
dismissal of a $200 million federal Defend Trade Secrets Act (DTSA) 
case at the pleading stage with prejudice. The 25-page decision by U.S. 
District Judge John Cronan holds that a DTSA plaintiff cannot claim 
federal trade secrets protection where the pleading acknowledges dis-
closures to multiple parties who did not agree to maintain the secrecy 
of allegedly proprietary information, even where the plaintiff alleges 
the existence of confidential relationships.

Duke Evett, PLLC (Boise, ID)
	 Keely Duke and Liz Sonnichsen of Duke Evett won a million dol-
lar jury verdict on a multi-week commercial litigation case in which 
Duke Evett’s client was suing a competitor for tortiously interfering 
with Duke Evett’s client’s contracts with its former employees. As part 
of that award, the jury also awarded punitive damages against the de-
fendants.	Duke and Sonnichsen also won summary judgment on mis-
appropriation of trade secrets and tortious interference of contract in 
a commercial litigation case. 

Fee, Smith, Sharp and Vitullo LLP (Dallas, TX)
Fee Smith gets a big win for general contractors at the Texas Supreme Court
	 On May 7, 2021, the Texas Supreme Court issued an opinion in 
favor of a Fee, Smith, Sharp and Vitullo LLP (FSSV) client in a case of 
great concern to general contractors throughout the State of Texas — 
JLB Builders, LLC v. Hernandez.  The Court reversed an 8-5 en banc 
opinion from the full Dallas Court of Appeals that may have signifi-
cantly broadened general contractor liability for injuries to subcontrac-
tor employees. 
	 Briefly, FSSV’s client was the general contractor on a high-rise 
construction project when the employee of a concrete subcontractor, 
Hernandez, fell from a collapsing “rebar tower” while the subcontrac-
tor was engaged in erecting a concrete column, which landed on top 
of him. Hernandez sued JLB for negligence and gross negligence, 

alleging that JLB was responsible for his injuries because it retained 
contractual and actual control over the subcontractor’s work, and thus 
owed him a duty of care. In the trial court, FSSV Senior Partners Brett 
Smith and Daniel Karp successfully obtained a summary judgment in 
favor of JLB arguing that, under Texas case law, JLB did not owe any 
duty to an employee of an independent contractor absent contractual 
or actual control over the means, methods, or details of the employee’s 
work. 
	 Hernandez appealed to the Dallas Court of Appeals, where FSSV 
attorneys Smith and Karp, joined by Senior Appellate Counsel Timothy 
George, successfully defended and upheld the trial court’s judgment. 
Thereafter, however, following an election that significantly changed 
the composition of the appellate court, Hernandez moved for reconsid-
eration en banc and the entire Dallas Court of Appeals, in an opinion 
split 8-5, decided to overrule the panel and reverse the trial court’s 
judgment. The majority concluded that a “cluster of factors” suggested 
that JLB had enough control over the work to be found liable, includ-
ing such things as having the ability to schedule work, requiring the use 
of safety harnesses, performing safety inspections, and perhaps being 
able to stop the use of a crane on what may have been a “windy day.” 
FSSV then took the case to the Texas Supreme Court, who agreed 
to hear JLB’s petition for review on the basis of briefing by Senior 
Appellate Counsel Timothy George and Appellate Counsel Nathan 
Winkler, and then heard oral argument from FSSV Senior Partner Brett 
Smith.  In its subsequent opinion, issued today, the Texas Supreme 
Court has clarified and emphasized what has long been the law in Texas 
— a general contractor cannot be liable for injuries to subcontractor 
employees on the basis of mere general supervisory authority, but must 
instead have controlled the work or had the right to control the work 
down to the level of operative detail over the work being performed so 
as to be truly responsible, at least in part, for the injury that occurred.  
By upholding this basic principle, FSSV has come to the aid of gen-
eral contractors throughout the State of Texas, who should not now be 
afraid that simply scheduling work, conducting inspections or requir-
ing basic safety precautions can lead to unwarranted liability.

Flaherty Sensabaugh Bonasso PLLC (Charleston, WVA)
Defense verdict obtained in Kanawha County
	 J. Dustin Dillard and Mark A. Robinson of Flaherty Sensabaugh 
Bonasso PLLC successfully defended a radiologist in the Circuit Court 
of Kanawha County, West Virginia. The plaintiff alleged that the firm’s 
client failed to identify an arteriovenous malformation (AVM) on a 
CT scan leading to neurologic injury. On June 15, 2021, after a sev-
en-day trial, the jury returned a verdict finding that our client met the 
standard of care. The jury trial was held before Judge Joanna Tabit. 
Kanawha County Civil Action # 17-C-446.
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Hanson Bridgett LLP (San Francisco, CA)
Hanson Bridgett secures $156m jury verdict after a decade of litigation
	 On May 7, 2021, after 10 years of hard-fought litigation, Hanson 
Bridgett LLP secured a $156 million fraud verdict for its long-time 
client McWhinney, a leading real estate investment and development 
company headquartered in Denver. Hanson Bridgett Partners Andrew 
Giacomini and Brian Schnarr led the firm’s trial team. The case is 
McWhinney Holding Co. v. Poag Civil Action (1:17-cv-02853). Federal 
District Court Judge Brooke Jackson presided over the in-person jury 
trial. McWhinney lost one of its assets to foreclosure in 2009, the result 
of complex fraud committed by its then-partner Poag & McEwen and 
the Tennessee-based company’s three individual owners. The jury unan-
imously confirmed that McWhinney’s loss was the result of the fraud. 
	 The dispute involved development of The Promenade Shops 
at Centerra retail center located in Loveland, Colorado. In 2004, 
McWhinney partnered with Poag & McEwen to develop and manage 
the Shops, which opened in 2005 and were lost to foreclosure in 2009. 
The suit began in state court in 2011, where Hanson Bridgett obtained 
a $42 million judgment in 2017 against one of Poag & McEwen’s sub-
sidiaries. The subsidiary appealed, and Hanson Bridgett’s Appellate 
Group, led by co-chairs Gary Watt and Adam Hofmann, not only de-
feated the appeal, but in a cross-appeal, obtained a published Colorado 
State Court of Appeals opinion reinstating additional claims against 
the subsidiary. See McWhinney Centerra Lifestyle Center LLC v. Poag 
& McEwan Lifestyle Centers-Centerra LLC, (2021) 486 P.3d 439. While 
the appeal was pending, McWhinney pursued the individuals behind 
the company in federal court for fraud and aiding and abetting liability. 
The jury found in favor of McWhinney on four counts, awarding the 
$156 million.

Hinckley Allen (Hartford, CT)
Hinckley Allen successfully defends Atkins & Linkletter heirs in the Game of 
Life dispute 
	 Hinckley Allen won a significant victory in the First Circuit Court 
of Appeals involving the copyright authorship of the iconic Game of 
Life. The win comes after years of litigation involving the copyright 
grant for the Game of Life and whether it is eligible for termination 
under the Copyright Act. In its decision, the appeals court adopted the 
arguments Hinckley Allen made to the district court concerning the 
proper test to employ when assessing whether a work was a “work for 
hire” for copyright purposes and also agreed that the testimony elicited 
at trial established that the Game of Life was a work for hire. As a result, 
the copyright grant for the Game of Life is not eligible for termination 
under the Copyright Act and the parties’ relationship preserved.

Simmons Perrine Moyer Bergman PLC (Cedar Rapids, IA)
Paul Morf and Nicolas AbouAssaly assist with sale of Garst family farmland 
totaling $19.3 million
	 Simmons Perrine Moyer Bergman PLC attorneys, Paul Morf and 
Nicolas AbouAssaly represented the Garst family in a complex and un-
precedented sale of 2,000 acres in West Central Iowa. This auction was 
unprecedented because it is the first time a family has sold row crop 
agricultural land at auction while restricting the future use of the land 
by requiring conservation practices such as no-til farming methods and 
cover crops to ensure continuous living roots in the soil. 
	 The goal is to honor the family’s legacy of commitment to soil 
health and water quality, even as they exit ownership. Unique conser-
vation easements, developed by Morf, will restrict the future use of the 
land, and will be held by a private land-trust established by the Garst 
family with a campus of roughly 5,000 contiguous acres maintained 
for ecological health, sustainable agriculture, education, and public 
recreation. This campus includes the farm where Roswell Garst hosted 
Soviet leader Nikita Khrushchev in 1959. The eight parcels sold for 
$19,262,308 at auction, with the buyers taking title subject to these per-
manent conservation easements. 
	 It came as a surprise to some that all five bidders who purchased 
the tracts of land are farmers, but the simplicity of the easements made 
farmers comfortable buying despite the restrictions. Garst credits the 
clarity and simplicity of Morf’s conservation easement design, stating 
“Everyone involved was impressed with how well the easements were 
drafted.”
	 AbouAssaly was also instrumental in the sales through his work on 
drafting the real estate purchase agreements and other work related to 
ensure good legal title and access to the parcels. AbouAssaly will con-
tinue to handle all aspects of the real estate matters, working with the 
sellers and buyers, until closings are completed on all the parcels. Each 
winning bidder has an option to carve out a 15-acre building envelope 
before the easements are recorded by the sellers prior to closing on the 
farm sales. 

Strong & Hanni (Salt Lake City, UT)
	 In Anderson-Wallace v. Rusk, 2021 UT App 10, Stuart Schultz and 
Spencer Brown of Strong & Hanni successfully appealed a $1.85 million 
verdict against the firm’s client. That case involved a collision between a 
semitruck and an intoxicated man whose family claimed he was walking 
along I-15 late at night. The semi-driver and a witness both claimed the 
man ran in front of the truck, committing suicide.
	 The district court excluded evidence that the man was found with 
a blood-alcohol level nearly three times the legal limit, and the jury 
found the truck driver and trucking company liable for his death. The 
Utah Court of Appeals reversed the trial court and awarded the firm’s 
client a new trial. It held that the fact that the deceased man was in-
toxicated was relevant and probative to the firm’s client’s defense. The 
client should have been allowed to put on that evidence to prove the 
man’s comparative fault, and to disprove the amount of his family’s 
damages. The plaintiff petitioned for certiorari to the Utah Supreme 
Court, but the Court denied the petition.

(Continued)
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Traub Lieberman (Hawthorne, NY)
Traub Lieberman Partner Lisa M. Rolle Obtains Pre-Answer Motion to 
Dismiss in Favor of Defendant
	 Traub Lieberman Partner Lisa M. Rolle obtained a motion to dis-
miss in favor of an international hotel chain. In the case brought be-
fore the U.S. District Court, Southern District of New York, the plaintiff 
sustained a slip and fall injury in a Portuguese hotel (“Hotel”), which 
was allegedly caused by violations of building codes and New York and 
Portuguese negligence laws. The plaintiff notes that the hotel utilized 
the branding affiliated with the international hotel chain, and the 
named corporate entities are subsidiaries of the parent company of 
the international hotel chain. Further, plaintiff alleged that the named 
corporate entities “owned, operated, maintained, and controlled” the 
hotel where the accident occurred, as the international hotel had pre-
viously acquired the entity which owned the spa branding utilized.
	 In moving for pre-answer dismissal, Traub Lieberman acknowl-
edged purchase of the managing agent of the hotel, which became a 
subsidiary of their operations. However, Traub Lieberman asserted that 
the international hotel chain had not owned, operated, maintained, or 
managed the hotel. Under New York law, parent corporations cannot 
be held liable for the actions of their subsidiaries, except in cases that 
support piercing the corporate veil. Traub Lieberman argued that the 
motion should be granted as a parent company cannot be held liable 
for acts committed by its subsidiary and further claimed that the parent 
company has never owned or operated the Hotel. 
	 The claims against the international hotel chain were dismissed, 
as there was not sufficient cause to support a veil-piercing claim. The 
plaintiff’s allegations were insufficient to establish that the interna-
tional hotel chain bears any liability with respect to negligence at the 
hotel. As a result of these findings, the case was dismissed.

Wicker Smith O’Hara McCoy & Ford P.A. (Jacksonville, FL)
Motion for Summary Judgment Granted in Wicker Smith Jacksonville 
Professional Liability Case
	 Wicker Smith O’Hara McCoy & Ford P.A. Jacksonville Managing 
Partner Richard E. Ramsey, Partner Karina Haycook and Associate John 
P. McDermott successfully defended a university in a Volusia County 
professional liability case. The Court had already ruled in favor of 
the plaintiff on their effort to claim punitive damages. A motion for 
summary judgment was granted by the Court after a very substantial 
amount of money had been offered prior to the hearing, which was 
rejected by the plaintiff. The ruling was based on a signed exculpa-
tory clause which waived claims such as this wrongful death claim of a 
19-year-old football player with an undiagnosed heart condition.

	 In this case, it was alleged the university’s trainers failed to fol-
low up on the player’s complaints and failed to properly monitor him 
on the day of his passing during football practice. However, the court 
granted Wicker Smith attorneys’ motion for summary judgment based 
on an exculpatory clause the player previously signed. The clause 
waived all ability to bring claims arising out of participation in the foot-
ball program.
 

transactions
Poyner Spruill (Raleigh, NC)
Poyner Spruill LLP Advises Client in $750M Sale
	 In the spring of 2021, the affiliated owners and operators of 
healthcare facilities based in the southeast completed a sale of assets in 
a transaction valued in excess of $750 million. Poyner Spruill LLP was 
lead counsel to sellers in the transaction. 
	 Poyner Spruill LLP’s team was led by partner Dave Krosner and 
included associates Chris Dwight and Frank Pray on mergers and acqui-
sitions (M&A) matters; partners Sam Johnson and Stephanie Sanders 
for real estate; partner Mike Slipsky on M&A and antitrust matters; 
partner Jesse St.Cyr on employee benefits; partner Kevin Ceglowski on 
employment; partner Keith Johnson on environmental matters; and 
associate Charlie Davis on tax matters.
	 Poyner Spruill LLP is a full-service business law firm that provides 
comprehensive services to clients ranging from small family-owned 
companies to publicly traded corporations.

Rivkin Radler LLP (Uniondale, NY)
Rivkin Radler’s Cornachio and Twersky close on $50M real estate loan
	 William Cornachio and Michael Twersky of Rivkin Radler closed 
on a $50 million CMBS loan received from Citi Real Estate Funding 
on behalf of the firm’s client. The loan iss secured by mortgages on 
19 multi-family residential properties located in Brooklyn Heights, 
Columbia Heights and the Upper West Side, all bearing New York City 
landmark status. Matthew Spero and Stuart Gordon prepared the re-
quired substantive non-consolidation (bankruptcy) opinion, and Evan 
Rabinowitz handled title examination.

3 6  	 FALL  2021  USLAW MAGAZINE 	 U S L A W

successful 
RECENT USLAW LAW FIRM
VERDICTS & transactions

(Continued)

https://www.traublieberman.com/
https://www.traublieberman.com/people/lisa-m-rolle
https://www.wickersmith.com
https://www.wickersmith.com/attorneys/richard-e-ramsey
https://www.wickersmith.com/attorneys/karina-haycook
https://www.wickersmith.com/attorneys/john-p-mcdermott
https://www.wickersmith.com/attorneys/john-p-mcdermott
https://protect-us.mimecast.com/s/FW2yC4xLZAcY8g2KfOlD3e/
https://protect-us.mimecast.com/s/xI_vC5yLZBUglEPLtOW946/
https://protect-us.mimecast.com/s/WuNFC6891DFVWz6YcmaRS7/
https://protect-us.mimecast.com/s/mWloC73XZEsERlX1UNafvK/
https://protect-us.mimecast.com/s/9YvsC82EZGhOk15pUoa3ex/
https://protect-us.mimecast.com/s/CpZFC9rgZJhROQWEC1ovRf/
https://protect-us.mimecast.com/s/GcHkC0RLZwTJyVXwsLrC2w/
https://protect-us.mimecast.com/s/DIkMCgJ2oRsPB91ZUK-Tk9/
https://protect-us.mimecast.com/s/FVs8CjR8rXTlO84QhMauaZ/
https://protect-us.mimecast.com/s/fM6QCkR7vYTYw9yzfDb8HY/
https://protect-us.mimecast.com/s/hwtkClY7wZhOMxwNUL45uP/
https://www.rivkinradler.com/attorneys/william-cornachio/
https://www.rivkinradler.com/attorneys/michael-j-twersky/
https://www.rivkinradler.com/
https://www.rivkinradler.com/attorneys/matthew-spero/
https://www.rivkinradler.com/attorneys/stuart-gordon/
https://www.rivkinradler.com/attorneys/evan-rabinowitz/
https://www.rivkinradler.com/attorneys/evan-rabinowitz/


SOME THINGS GET  
BETTER WITH AGE.
LIKE THE S-E-A AND   

USLAW PARTNERSHIP.

®

                                Mental and physical health is of critical  

                               importance to personal and professional  

            well-being. To promote  wellness within our  

                        “community,” S-E-A and USLAW have jointly  

                     initiated a new program called, “Live Better”  

              focused toward our members, associates,  and  

       our families.
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make our partnership and communities stronger 
As we celebrate 17 years of collaboration and friendship, we are proud to continue to  

make our partnership and communities stronger  
with the Live Better initiative.  
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Diversity, Equity 
and Inclusion 
Thanks to an introduction by Janice Grubin, Ray McCabe and Bridget Steele of Barclay Damon 
LLP have been retained by the LGBT Bar Association of Greater New York (LeGaL) to review and 
update its corporate bylaws and the bylaws of its affiliated foundation, as well as to advise on 
related corporate governance issues. The firm was able to leverage its Upstate New York platform 
and rate structure to provide a “lo bono” bid to LeGaL that beat out a bid from a major downstate 
firm prominent in representing not-for-profits. While securing fees comparable to standard up-
state rates, the engagement allows the firm to assist a leader in LGBTQ+ advocacy whose impact 
on the LGBTQ+ community, judicial, and legislative circles and beyond far exceeds the size of its 
almost 500-member organization.

Elaine Anastasia and Cindy Brennan of Rubin and Rudman in Boston, each completed courses 
to engage in the firm’s Diversity, Equity and Inclusion initiatives. Anastasia, the firm’s executive 
director, completed the Association of Legal Administrators’ DEI&B and Harassment Prevention 
workshop. Brennan, Rubin and Rudman’s director of marketing, business development and at-
torney recruitment, completed the Greater Boston Chamber of Commerce Transformational DEI 
Certificate Program to engage in the firm’s diversity, equity and inclusion initiatives. In partnership 
with Diversity Workplace Consulting Group, this six-week program aims to increase fluency in DEI 
concepts and equip participants with actionable tools to take back to their workplaces.

Hanson Bridgett LLP, Hinckley Allen, Roetzel & Andress
Participate in the Mansfield Rule Certification Program
Hanson Bridgett LLP in San Francisco announces its participation in the Mansfield Rule 5.0 certi-
fication process. The firm signed on in 2020 for the Diversity Lab’s Mansfield Rule diversity in law 
leadership initiative. After diligently approaching the Mansfield Rule’s 4.0 certification for the first 
time this past year, the firm will continue its participation in the Mansfield Rule 5.0 certification 
process this upcoming year, which includes newly raised standards that must be met.
	 Hanson Bridgett has long considered diversity and inclusion as a core value of the firm and 
has remained dedicated to establishing a workforce that reflects the needs and interests of its 
clients, attorneys, staff, and community members. Since embarking on the firm-wide project in 
2020, the firm has set up systems, established a position for a full-time chief diversity equity and 
inclusion officer, held mandatory bias and anti-racism trainings, and identified ways to incorpo-
rate diversity, equity, and inclusion standards in its hiring and retention goals and policies and 
promoting these essential social values in the legal community and beyond.

Hinckley Allen in Connecticut will be adopting the Mansfield Rule for mid-sized law firms. The 
Mansfield Rule, which is named after Arabella Mansfield (the first female lawyer in the United 
States) measures whether law firms have affirmatively considered historically under-represented 
candidates – women, attorneys of color, LGBTQ+ attorneys, and attorneys with disabilities – for 
recruiting, leadership and governance roles, equity partner promotions, and inclusion in formal 
pitches to clients. The goal of the Mansfield Rule is to increase the representation of diverse 
lawyers in law firm leadership by broadening the pool of candidates considered for these roles 
and opportunities. In 2021, more than 160 law firms, including many in the AmLaw 200, will be 
participating in the Mansfield Rule program. Hinckley Allen’s 18-month certification program runs 
from September 15, 2021, to March 14, 2023. For more information about the Mansfield Rule 
Certification program, please visit the Diversity Lab’s website.

Roetzel & Andress is participating in Diversity Lab’s Mansfield Rule 5.0 Certification process as 
part of the firm’s ongoing commitment to Diversity and Inclusion. Roetzel is one of 160 large law 
firms in the United States and Canada participating in the Mansfield Rule 5.0 Certification Process.
              “Diversity and inclusion are critically important to our organizational success,” said Roetzel 
Chairman Bob Blackham. “A diverse and inclusive team will not only make us a stronger firm, but 
it will help us create real change in our quest for inclusivity. We are proud to seek Mansfield Rule 
Certification and we firmly believe Roetzel should reflect the diverse communities we serve.” 
              Diversity Lab works with participating firms to measure their outcomes annually and, 
based on those outcomes, redefines the Mansfield Rule program to ensure that the goal of diver-
sifying firm leadership progresses as inclusively and impactfully as possible.
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pro bono 
s p o t l i g h t

Barclay Damon LLP
Megan Bahas, Mike Ferdman, and Sarah O’Brien (pictured above 
L-to-R) of Barclay Damon LLP have been named to the Western District 
of New York Pro Bono Honor Roll for their pro bono work over the past 
18 months.

Hanson Bridgett LLP
Hanson Bridgett LLP appoints Samir Abdelnour 
as Hanson Bridgett’s first director of pro bono and 
social impact. Since taking the reigns as acting 
managing partner in January, Kristina Lawson has 
prioritized putting diversity, equity, inclusion, and 
social and community impact work at the forefront 
of her strategic plan. With the previous appoint-
ment of Jennifer Martinez as the firm’s chief diver-

sity, equity and inclusion officer, now the addition of Abdelnour as the 
director of pro bono and social impact will allow the firm to further its 
work toward taking real action in these spaces.

In 2020, Hanson Bridgett attorneys contributed nearly 7,500 hours of 
pro bono work with a focus on assisting businesses and individuals 
impacted by the COVID-19 pandemic, supporting racial justice move-
ments, representing families seeking asylum in the U.S., and aiding vic-
tims of domestic violence.

Rivkin Radler
The Nassau County Bar Association (NCBA), The 
Safe Center LI (TSCLI) and Nassau Suffolk Law 
Services (NSLS) have named Rivkin Radler a top 
law firm in pro bono service for 2020. The annual 
awards rank law firms by total number of pro bono 
service hours within their category. Rivkin Radler 
logged the second-largest number of pro bono 
hours (668 hours) among large service providers. 

The firm’s pro bono work is in three core areas:
1.  Through Nassau/Suffolk Law Services, the pro bono team makes 
dozens of court appearances annually on behalf of indigent tenants 
facing eviction.
2.  In conjunction with KIND (Kids in Need of Defense), the team rep-
resents unaccompanied immigrant and refugee children in their depor-
tation proceedings.
3.  Through The Safe Center Long Island, the team represents victims 
of abuse.

“Public service is part of our firm’s culture,” said Alan Rutkin (pictured), 
who leads the firm’s pro bono committee. “Our lawyers volunteer in the 
courts and communities. Service makes us better lawyers and better 
people.”
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Fast forward to today.
The commitment remains the same as  
originally envisioned. To provide the highest 
quality legal representation and seamless 
cross-jurisdictional service to major corpo-
rations, insurance carriers, and to both large 
and small businesses alike, through a net-
work of professional, innovative law firms 
dedicated to their client’s legal success. Now 
as a diverse network with more than 6,000 
attorneys from nearly 100 independent, full 
practice firms across the U.S., Canada, Latin 
America and Asia, and with affiliations with 
TELFA in Europe, USLAW NETWORK re-
mains a responsive, agile legal alternative to 
the mega-firms.

Home Field Advantage.
USLAW NETWORK offers what it calls The 
Home Field Advantage which comes from 
knowing and understanding the venue in 
a way that allows a competitive advantage 
– a truism in both sports and business.
Jurisdictional awareness is a key ingredient 
to successfully operating throughout the 
United States and abroad. Knowing the local 
rules, the judge, and the local business and 
legal environment provides our firms’ clients 
this advantage. The strength and power of 
an international presence combined with 
the understanding of a respected local firm 
makes for a winning line-up.

A Legal Network for
Purchasers of Legal Services.
USLAW NETWORK firms go way beyond 
providing quality legal services to their cli-
ents. Unlike other legal networks, USLAW is 
organized around client expectations, not 
around the member law firms. Clients receive 
ongoing educational opportunities, online 
resources, including webinars, jurisdictional 
updates, and resource libraries. We also pro-

vide USLAW Magazine, compendia of law, 
as well as an annual membership directory. 
To ensure our goals are the same as the 
clients our member firms serve, our Client 
Leadership Council and Practice Group 
Client Advisors are directly involved in the 
development of our programs and services. 
This communication pipeline is vital to our 
success and allows us to better monitor and 
meet client needs and expectations.

USLAW IN EUROPE.
Just as legal issues seldom follow state  
borders, they often extend beyond U.S. 
boundaries as well. In 2007, USLAW  
established a relationship with the Trans-
European Law Firms Alliance (TELFA), a 
network of more than 20 independent law 
firms representing more than 1,000 lawyers 
through Europe to further our service and 
reach.

How USLAW NETWORK
Membership is Determined.
Firms are admitted to the NETWORK by  
invitation only and only after they are fully 
vetted through a rigorous review process. 
Many firms have been reviewed over the 
years, but only a small percentage were 
eventually invited to join. The search for 
quality member firms is a continuous and 
ongoing effort. Firms admitted must possess 
broad commercial legal capabilities and 
have substantial litigation and trial experi-
ence. In addition, USLAW NETWORK  
members must subscribe to a high level of 
service standards and are continuously  
evaluated to ensure these standards of  
quality and expertise are met.

USLAW in Review.
•	 All vetted firms with demonstrated,  

robust practices and specialties
•	 Organized around client expectations
•	 Efficient use of legal budgets, providing 

maximum return on legal services  
investments

•	 Seamless, cross-jurisdictional service
•	 Responsive and flexible
•	 Multitude of educational opportunities 

and online resources
•	 Team approach to legal services

The USLAW Success Story.
The reality of our success is simple: we  
succeed because our member firms’ cli-
ents succeed. Our member firms provide 
high-quality legal results through the ef-
ficient use of legal budgets. We provide 
cross-jurisdictional services eliminating the 
time and expense of securing adequate rep-
resentation in different regions. We provide 
trusted and experienced specialists quickly.

When a difficult legal matter emerges – 
whether it’s in a single jurisdiction, nation-
wide or internationally – USLAW is there. 

For more information, please contact Roger 
M. Yaffe, USLAW CEO, at (800) 231-9110 or 
roger@uslaw.org
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2001. The Start of Something Better.

Mega-firms...big, impersonal bastions of legal tradition, encumbered by bureaucracy and often slow to react. The need for an  

alternative was obvious. A vision of a network of smaller, regionally based, independent firms with the capability to respond quickly, efficiently 

and economically to client needs from Atlantic City to Pacific Grove was born. In its infancy, it was little more than a  possibility, discussed 

around a small table and dreamed about by a handful of visionaries. But the idea proved too good to leave on the drawing board. Instead, with 

the support of some of the country’s brightest legal minds, USLAW NETWORK became a reality.

about
u s l a w  n e t w o r k

mailto:roger@uslaw.org
http://www.uslaw.org
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ALABAMA | BIRMINGHAM
Carr Allison
Charles F. Carr............................. (251) 626-9340
ccarr@carrallison.com

ARIZONA | PHOENIX
Jones, Skelton & Hochuli, P.L.C.
Phillip H. Stanfield...................... (602) 263-1745
pstanfield@jshfirm.com

ARKANSAS | LITTLE ROCK
Quattlebaum, Grooms & Tull PLLC
John E. Tull, III............................ (501) 379-1705
jtull@qgtlaw.com

CALIFORNIA | LOS ANGELES
Murchison & Cumming LLP
Dan L. Longo............................... (714) 953-2244
dlongo@murchisonlaw.com

CALIFORNIA | SAN DIEGO
Klinedinst PC
John D. Klinedinst....................... (619) 239-8131
jklinedinst@klinedinstlaw.com

CALIFORNIA | SAN FRANCISCO
Hanson Bridgett LLP
Mert A. Howard........................... (415) 995-5033
mhoward@hansonbridgett.com

CALIFORNIA | SANTA BARBARA
Snyder Burnett Egerer, LLP
Barry Clifford Snyder.................. (805) 683-7750
bsnyder@sbelaw.com

COLORADO | DENVER
Lewis Roca
Jessica L. Fuller........................... (303) 628-9527
 jfuller@lewisroca.com

CONNECTICUT | HARTFORD
Hinckley Allen
Noble F. Allen.............................. (860) 725-6237
nallen@hinckleyallen.com

DELAWARE | WILMINGTON
Cooch and Taylor P.A. 
C. Scott Reese.............................. (302) 984-3811
sreese@coochtaylor.com

FLORIDA | CENTRAL FLORIDA
Wicker Smith O’Hara McCoy & Ford P.A. 
Richards H. Ford......................... (407) 843-3939
rford@wickersmith.com

FLORIDA | SOUTH FLORIDA
Wicker Smith O’Hara McCoy & Ford P.A. 
Nicholas E. Christin.................... (305) 448-3939
nchristin@wickersmith.com

FLORIDA | TALLAHASSEE
Carr Allison
Christopher Barkas..................... (850) 222-2107
cbarkas@carrallison.com

HAWAII | HONOLULU
Goodsill Anderson Quinn & Stifel LLP
Edmund K. Saffery...................... (808) 547-5736
esaffery@goodsill.com

IDAHO | BOISE
Duke Evett, PLLC
Keely E. Duke.............................. (208) 342-3310
ked@dukeevett.com

ILLINOIS | CHICAGO
SmithAmundsen LLC
Lew R.C. Bricker.......................... (312) 894-3224
lbricker@salawus.com

IOWA | CEDAR RAPIDS
Simmons Perrine Moyer
Bergman PLC
Kevin J. Visser.............................. (319) 366-7641
kvisser@spmblaw.com

KANSAS/WESTERN MISSOURI | 
KANSAS CITY
Dysart Taylor Cotter McMonigle & Brumitt, PC
Patrick K. McMonigle................. (816) 714-3039
pmcmonigle@dysarttaylor.com

KENTUCKY | LOUISVILLE
Middleton Reutlinger
Elisabeth S. Gray......................... (502) 625-2848
EGray@MiddletonLaw.com

LOUISIANA | NEW ORLEANS
McCranie, Sistrunk, Anzelmo, Hardy
McDaniel & Welch LLC
Michael R. Sistrunk..................... (504) 846-8338
msistrunk@mcsalaw.com

MAINE | PORTLAND
Richardson, Whitman,
Large & Badger
Elizabeth G. Stouder................... (207) 774-7474
estouder@rwlb.com 

MARYLAND | BALTIMORE
Franklin & Prokopik, PC
Albert B. Randall, Jr..................... (410) 230-3622
arandall@fandpnet.com

MASSACHUSETTS | BOSTON
Rubin and Rudman LLP
John J. McGivney......................... (617) 330-7000
jmcgivney@rubinrudman.com

MINNESOTA | ST. PAUL
Larson • King, LLP
Mark A. Solheim......................... (651) 312-6503
msolheim@larsonking.com

MISSISSIPPI | GULFPORT
Carr Allison
Douglas Bagwell......................... (228) 864-1060
dbagwell@carrallison.com

MISSISSIPPI | RIDGELAND
Copeland, Cook, Taylor & Bush, P.A.
James R. Moore, Jr....................... (601) 427-1301
jmoore@cctb.com 
MISSOURI | ST. LOUIS
Lashly & Baer, P.C. 
Stephen L. Beimdiek.................. (314) 436-8303
sbeim@lashlybaer.com

MONTANA | GREAT FALLS
Davis, Hatley, Haffeman & Tighe, P.C.
Maxon R. Davis........................... (406) 761-5243
max.davis@dhhtlaw.com

NEBRASKA | OMAHA
Baird Holm LLP
Jennifer D. Tricker....................... (402) 636-8348
jtricker@bairdholm.com

NEVADA | LAS VEGAS
Thorndal Armstrong Delk  
Balkenbush & Eisinger
Brian K. Terry.............................. (702) 366-0622
bkt@thorndal.com

NEW JERSEY | ROSELAND
Connell Foley LLP
Kevin R. Gardner......................... (973) 840-2415
kgardner@connellfoley.com 
NEW MEXICO | ALBUQUERQUE
Modrall Sperling
Jennifer G. Anderson.................. (505) 848-1809
Jennifer.Anderson@modrall.com

NEW YORK | BUFFALO
Barclay Damon LLP
Peter S. Marlette............................(716) 858-3763 
pmarlette@barclaydamon.com

NEW YORK | HAWTHORNE
Traub Lieberman
Stephen D. Straus......................... (914) 586-7005
sstraus@tlsslaw.com

NEW YORK | UNIONDALE
Rivkin Radler LLP
David S. Wilck............................. (516) 357-3347
David.Wilck@rivkin.com

NORTH CAROLINA | RALEIGH
Poyner Spruill LLP
Deborah E. Sperati...................... (252) 972-7095
dsperati@poynerspruill.com

NORTH DAKOTA | DICKINSON
Ebeltoft . Sickler . Lawyers PLLC
Randall N. Sickler....................... (701) 225-5297
rsickler@ndlaw.com

OHIO | CLEVELAND
Roetzel & Andress
Bradley A. Wright........................ (330) 849-6629
bwright@ralaw.com

OKLAHOMA | OKLAHOMA CITY
Pierce Couch Hendrickson  
Baysinger & Green, L.L.P. 
Gerald P. Green........................... (405) 552-5271
jgreen@piercecouch.com

OREGON | PORTLAND
Williams Kastner
Thomas A. Ped............................ (503) 944-6988
tped@williamskastner.com 

PENNSYLVANIA | PHILADELPHIA
Sweeney & Sheehan, P.C. 
J. Michael Kunsch....................... (215) 963-2481
michael.kunsch@sweeneyfirm.com

PENNSYLVANIA | PITTSBURGH
Pion, Nerone, Girman, Winslow  
& Smith, P.C.
John T. Pion................................. (412) 281-2288
jpion@pionlaw.com

RHODE ISLAND | PROVIDENCE
Adler Pollock & Sheehan P.C.
Richard R. Beretta, Jr.................. (401) 427-6228
rberetta@apslaw.com

SOUTH CAROLINA | COLUMBIA
Sweeny, Wingate & Barrow, P.A.
Mark S. Barrow............................ (803) 256-2233
msb@swblaw.com

SOUTH DAKOTA | PIERRE
Riter Rogers, LLP
Robert C. Riter............................ (605) 224-5825
r.riter@riterlaw.com

TENNESSEE | MEMPHIS
Martin, Tate, Morrow & Marston, P.C. 
Lee L. Piovarcy............................ (901) 522-9000
lpiovarcy@martintate.com

TEXAS | DALLAS
Fee, Smith, Sharp & Vitullo, L.L.P. 
Michael P. Sharp.......................... (972) 980-3255
msharp@feesmith.com

TEXAS | HOUSTON
MehaffyWeber 
Barbara J. Barron........................ (713) 655-1200
BarbaraBarron@mehaffyweber.com

UTAH | SALT LAKE CITY
Strong & Hanni, PC
Stephen J. Trayner...................... (801) 323-2011
strayner@strongandhanni.com

WASHINGTON | SEATTLE
Williams Kastner
Rodney L. Umberger.................. (206) 628-2421
rumberger@williamskastner.com

WEST VIRGINIA | CHARLESTON
Flaherty Sensabaugh Bonasso PLLC 
Michael Bonasso......................... (304) 347-4259
mbonasso@flahertylegal.com

WISCONSIN | MILWAUKEE
Laffey, Leitner & Goode LLC 
Jack Laffey................................... (414) 312-7105
jlaffey@llgmke.com

WYOMING | CASPER
Williams, Porter, Day and Neville PC
Scott E. Ortiz............................... (307) 265-0700
sortiz@wpdn.net

USLAW INTERNATIONAL
ARGENTINA | BUENOS AIRES
Barreiro, Olivas, De Luca, 
Jaca & Nicastro
Nicolás Jaca Otaño................ (54 11) 4814-1746
njaca@bodlegal.com

BRAZIL | SÃO PAULO
Mundie e Advogados
Rodolpho Protasio................. (55 11) 3040-2923
rofp@mundie.com

CANADA | ALBERTA
CALGARY & EDMONTON
Parlee McLaws LLP
Connor Glynn............................. (780) 423-8639
cglynn@parlee.com

CANADA | ONTARIO | OTTAWA
Kelly Santini
Lisa Langevin................. (613) 238-6321 ext 276
llangevin@kellysantini.com

CANADA | QUEBEC | BROSSARD
Therrien Couture JoliCoeur
Douglas W. Clarke....................... (450) 462-8555
douglas.clarke@groupetcj.ca

CHINA | SHANGHAI
Duan&Duan
George Wang.............................. 8621 6219 1103
george@duanduan.com 
MEXICO | MEXICO CITY
EC Rubio
René Mauricio Alva................ +52 55 5251 5023
ralva@ecrubio.com 

TELFA
AUSTRIA
PHH Rechtsanwälte 
Rainer Kaspar............................. +43 1 714 24 40
kaspar@phh.at

BELGIUM
CEW & Partners
Charles Price............................(+32 2) 534 20 20
Charles.price@cew-law.be

CYPRUS  
Pyrgou Vakis Law Firm
Melina Pyrgou............................. +357 22466611
m.pyrgou@pyrgouvakis.com 

CZECH REPUBLIC
Vyskocil, Kroslak & spol., Advocates and 
Patent Attorneys
Jiri Spousta......................... (00 420) 224 819 133
spousta@akvk.cz 
DENMARK
Lund Elmer Sandager
Jacob Roesen.............................(+45 33 300 268) 
jro@les.dk 
ENGLAND
Wedlake Bell LLP
Richard Isham......................+44(0)20 7395 3000
risham@wedlakebell.com 
ESTONIA • LATVIA • LITHUANIA
LEXTAL Tallinn|Riga|Vilnius
Lina Siksniute- 
	 Vaitiekuniene.....................(+370) 5 210 27 33
lina@lextal.lt 
FINLAND
Lexia Attorneys Ltd.
Markus Myhrberg..................... +358 10 4244200
markus.myhrberg@lexia.fi 
FRANCE
Delsol Avocats
Emmanuel Kaeppelin........... +33(0)4 72 10 20 30
ekaeppelin@delsolavocats.com 
GERMANY
Buse
Jasper Hagenberg..................... +49 30 327942 0
hagenberg@buse.de 
GREECE
Corina Fassouli-Grafanaki & Associates Law 
Firm
Korina Fassouli- 
	 Grafanaki...........................(+30) 210-3628512
korina.grafanaki@lawofmf.gr 
HUNGARY
Bihary Balassa & Partners  
Attorneys at Law
Phone.......................................... +36 1 391 44 91 
IRELAND
Kane Tuohy Solicitors
Sarah Reynolds..............................(+353) 1 6722233
sreynolds@kanetuohy.ie 
ITALY
LEGALITAX Studio
Legale e Tributario 
Alessandro Polettini.............. +39 049 877 58 11
alessandro.polettini@legalitax.it  
LUXEMBOURG
Tabery & Wauthier
Véronique Wauthier...............(00352) 251 51 51
avocats@tabery.eu 
MALTA
EMD
Dr. Italo Ellul.............................. +356 2123 3005
iellul@emd.com.mt 
NETHERLANDS
Dirkzwager Legal & Tax
Karen A. Verkerk....................... +31 26 365 55 57
Verkerk@dirkzwager.nl 
NORWAY
Advokatfirmaet Sverdrup DA
Tom Eivind Haug.......................... +47 90653609
haug@sverdruplaw.no 
POLAND
GWW
Aldona Leszczyńska
	 -Mikulska.............................. +48 22 212 00 00
warszawa@gww.pl 
PORTUGAL
Carvalho, Matias & Associados
Antonio Alfaia
	 de Carvalho..........................(351) 21 8855440
acarvalho@cmasa.pt 
SERBIA
Vukovic & Partners
Dejan Vuković........................  +381 11 2642 257
office@vp.rs 
SLOVAKIA
Alianciaadvokátov
Gerta Sámelová  
	 Flassiková............................. +421 2 57101313
flassikova@aliancia.sk 
SPAIN
Adarve Abogados SLP
Juan José García.........................+34 91 591 30 60
Juanjose.garcia@adarve.com 
SWEDEN
Wesslau Söderqvist Advokatbyrå
Phone.......................................... +46 8 407 88 00 
SWITZERLAND
Meyerlustenberger Lachenal
Nadine von Büren-Maier............+41 22 737 10 00
nadine.vonburen-maier@mll-legal.com 
TURKEY 
Cukur & Yilmaz
Phone...................................... +90 232 465 07 07

2021
membership
roster
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USLAW NETWORK offers legal decision makers a variety of compli-

mentary products and services to assist them with their day-to-day

operation and management of legal issues. USLAW Client Resources

provide information regarding each resource that is available. We encour-

age you to review these and take advantage of those that could benefit 

you and your company. For additional information, contact Roger M. 

Yaffe, USLAW CEO, at roger@uslaw.org or (800) 231-9110, ext. 1.

	 USLAW is continually seeking to ensure that your legal

outcomes are successful and seamless. We hope that these resources 

can assist you. Please don’t hesitate to send us input on your experience 

with any of the USLAW client resources products or services listed as 

well as ideas for the future that would benefit you and your colleagues.

A  T E A M  O F  E X P E R T S

USLAW NETWORK undoubtedly has some of the most knowledgeable attorneys 

in the world, but did you know that we also have the most valuable corporate 

partners in the legal profession? Don’t miss out on an opportunity to better your 

legal game plan by taking advantage of our corporate partners’ expertise. Areas 

of expertise include forensic engineering, legal visualization services,

jury consultation, courtroom technology, forensic accounting,

structured settlements, future medical fund management, and investigation.

the complete 
u s l a w  s o u r c e b o o k

E D U C A T I O N
It’s no secret – USLAW can host a great event. We are very proud of the industry-leading 

educational sessions at our semi-annual client conferences, seminars, and client exchanges. 

Reaching from national to more localized offerings, USLAW member attorneys and the clients 

they serve meet throughout the year not only at USLAW-hosted events but also at many legal 

industry conferences. We are re-focusing on in-person meetings where and when possible, and 

we are considering adding smaller, regional, driving distance practice group events to our port-

folio of live events. Regardless of the live events calendar, we will continue to be creative with 

virtual event offerings. CLE accreditation is provided for most USLAW educational offerings. 

FALL 2019USLAWNETWORKCLIENTCONFERENCE

®

S E P T  2 6 - 2 8   |   M A N D A R I N  O R I E N T A L   |   W A S H I N G T O N  D . C .

JOIN US!WEDNESDAY AFTERNOON
SEPTEMBER 25FOR OUR SPECIALPRE-CONFERENCE EVENT:

USLAW NETWORK/TELFA CROSS-BORDER
BUSINESS AND TRANSACTIONS EXCHANGE

KEYNOTE BYSCOTT STRATTENPRESIDENTUN-MARKETING

P r a c t i c e  G r o u p  T r a c k s

 Commercial Law • Complex Tort & Product Liability • Employment & Labor Law • Professional Liability

attorney

®

SPRING 2020

USLAW NETWORK

CLIENT

CONFERENCE

APRIL 16-18, 2020

RITZ-CARLTON AMELIA ISLAND

AMELIA ISLAND, FL

REGISTER ON LINE AT:

http://web.uslaw.org/spring-2020-attorney/

KEYNOTE SPEAKER VINH GIANG on the PSYCHOLOGY OF ILLUSION

         

ATTORNEY

EDUCATION TRACKS

CONSTRUCTION LAW, INSURANCE LAW, RETAIL AND HOSPITALITY LAW, AND TRANSPORTATION AND LOGISTICS.

V I R T U A L  O F F E R I N G S
As a result of the COVID-19 pandemic, USLAW has successfully explored and executed new 

and different ways to help members virtually connect with their clients, and we anticipate 

doing so for the foreseeable future. From USLAW Panel Counsel Virtual Meetings to exclusive 

social and networking opportunities to small virtual roundtable events, industry leaders and 

legal decision-makers have direct access to attorneys across the NETWORK to support their 

various legal needs. Moving forward, we will promote a hybrid virtual approach to our future 

live events. 

http://www.uslaw.org
mailto:roger@uslaw.org
https://web.uslaw.org/who-we-are/corporate-partners/
https://web.uslaw.org/who-we-are/corporate-partners/
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C O M P E N D I A  O F  L A W
USLAW regularly produces new and updates existing Compendia providing multi-state resources 

that permit users to easily access state common and statutory law. Compendia are easily sourced 

on a state-by-state basis and are developed by the member firms of USLAW. Some of the current 

compendia include: Retail, Spoliation of Evidence, Transportation, Construction Law, Workers’ 

Compensation, Surveillance, Offer of Judgment, Employee Rights on Initial Medical Treatment, 

and a National Compendium addressing issues that arise prior to the commencement of litiga-

tion through trial and on to appeal. We’ve also added several COVID-19-specific compendia that 

focus on civil immunity, general liability, force majeure and more. Visit the Client Resources sec-

tion of uslaw.org for the complete USLAW compendium library. 

L A W M O B I L E
We are pleased to offer a completely customizable one-stop educational

program that will deliver information on today’s trending topics that are applica-

ble and focused solely on your business. We focus on specific markets where

you do business and utilize a team of attorneys to share relevant jurisdictional

knowledge important to your business’ success. Whether it is a one-hour lunch

and learn, half-day intensive program or simply an informal meeting discussing a

specific legal matter, USLAW will structure the opportunity to your requirements

– all at no cost to your company. In light of COVID-19, consider hosting a virtual 

LawMobile event for your team.

 

Compendiumof Law

SUBROGATION RIGHTS
FOR WORKERS’
COMPENSATION LIENS

®

S T A T E  J U D I C I A L  P R O F I L E S  B Y  C O U N T Y
Jurisdictional awareness of the court and juries on a county-by-county basis is a key ingredient 

to successfully navigating legal challenges throughout the United States. Knowing

the local rules, the judge, and the local business and legal environment provides a unique

competitive advantage. In order to best serve clients, USLAW NETWORK offers a judicial

profile that identifies counties as Conservative, Moderate or Liberal and thus provides you

an important Home Field Advantage.

F A L L  2 0 1 9

Safety in Numbers ...Most 

Independent Physicians Can’t 

Afford to Go it Alone Anymore p4 Insurance Implications

of Artificial Intelligence

n the Food Industry p 8

Nuances of Defending Cases Involving 
Transportation Network Companies p14

WHAT ARE THE DAMAGES? REMEDIES IN NON-COMPETE CASES
p12

Surety Bonds They’re NotJust forConstructionProjectsAnymore
p4

U S L A W  M A G A Z I N E
USLAW Magazine is an in-depth publication produced and designed to address legal and busi-

ness issues facing commercial and corporate clients. Recent topics have covered cybersecurity 

& data privacy, COVID-19 impacts, medical marijuana & employer drug policies, management 

liability issues in the face of a cyberattack, defending motor carriers performing oversized load & 

heavy haul operations, employee wellness programs, social media & the law, effects of electronic 

healthcare records, allocating risk by contract and much more.

http://www.uslaw.org
http://uslaw.org/
https://web.uslaw.org/resources/compendiums-of-law/
https://web.uslaw.org/resources/lawmobile-presented-uslaw-network/
https://web.uslaw.org/resources/lawmobile-presented-uslaw-network/
https://web.uslaw.org/resources/state-judicial-profiles-by-county/
https://web.uslaw.org/resources/state-judicial-profiles-by-county/
https://web.uslaw.org/resources/uslaw-magazine/


P R A C T I C E  G R O U P S
USLAW prides itself on variety. Its 6,000+ attorneys excel in all areas of legal practice and participate

in USLAW’s nearly 20 substantive active practice groups and communities, including Banking

and Financial Services, Commercial Law, Complex Tort and Product Liability, Construction Law, Data

Privacy and Security, eDiscovery, Employment and Labor Law, Energy/Environmental, Healthcare Law,

Insurance Law, International Business and Trade, IP and Technology, Professional Liability, Retail and

Hospitality Law, Transportation and Logistics, White Collar Defense, Women’s Connection, and Workers’

Compensation. Don’t see a specific practice area listed? Not a problem. USLAW firms cover the gamut of

the legal profession and we will help you find a firm that has significant experience in your area of need.

U S L A W 	 www.uslaw.org	 4 5

U S L A W  C O N N E C T I V I T Y
In today’s digital world there are many ways to connect, share, communicate, engage, interact 

and collaborate. Through any one of our various communication channels, sign on, ask a

question, offer insight, share comments, and collaborate with others connected to USLAW. 

Please check out USLAW on Twitter @uslawnetwork and our LinkedIn group page.

U S L A W  W E B I N A R S
A wealth of knowledge offered on demand, USLAW offers a regular series of interactive webinars pro-

duced by USLAW practice groups. The one-hour programs are available live on your desktop and are 

also archived at USLAW.org for viewing at a later date. Topics range from Cybersecurity to Medicare to 

Employment & Labor Law to Product Liability Law and beyond.

U S L A W  M E M B E R S H I P  D I R E C T O R Y
Each year USLAW produces a comprehensive membership directory. Here you can quickly and easily identify 

the attorney best-suited to handle your legal issue. Arranged by state, listings include primary and alternate 

contacts, practice group contact information as well as firm profiles. If you would like to be added to the

distribution list, contact us here.

C L I E N T  L E A D E R S H I P  C O U N C I L  A N D 
P R A C T I C E  G R O U P  C L I E N T  A D V I S O R S
Take advantage of the knowledge of your peers. USLAW NETWORK’s Client

Leadership Council (CLC) and Practice Group Client Advisors are hand-selected,

groups of prestigious USLAW firm clients who provide expertise and advice to ensure

the organization and its law firms meet the expectations of the client community.

In addition to the valuable insights they provide, CLC members and Practice Group

Client Advisors also serve as USLAW ambassadors, utilizing their stature within their

various industries to promote the many benefits of USLAW NETWORK.

https://web.uslaw.org/practice-areas/
http://www.uslaw.org
https://twitter.com/USLAWNETWORK
https://www.linkedin.com/groups/45762/
https://web.uslaw.org/resources/uslaw-edunet/
http://uslaw.org/
mailto:jennifer%40uslaw.org?subject=Please%20send%20me%20a%20copy%20of%20the%202021%20USLAW%20Membership%20Directory
mailto:jennifer@uslaw.org?subject=Please%20send%20me%20a%20copy%20of%20the%202021%20USLAW%20Memebrship%20Directory
https://web.uslaw.org/who-we-are/client-leadership-council/
https://web.uslaw.org/who-we-are/client-leadership-council/
https://web.uslaw.org/who-we-are/practice-group-client-advisors/
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RS S-E-A
OFFICIAL TECHNICAL FORENSIC 
ENGINEERING AND LEGAL 
VISUALIZATION SERVICES PARTNER 

www.SEAlimited.com
7001 Buffalo Parkway
Columbus, OH 43229
Phone:	(800) 782-6851
Fax: (614) 885-8014

Chris Torrens
Vice President
795 Cromwell Park Drive, Suite N
Glen Burnie, MD 21061
Phone:	(800) 635-9507
Email: ctorrens@SEAlimited.com

Ami Dwyer, Esq.
General Counsel
795 Cromwell Park Drive, Suite N
Glen Burnie, MD 12061
Phone:	(800) 635-9507
Email:	 adwyer@SEAlimited.com

Dick Basom
Manager, Regional Business Development 
7001 Buffalo Parkway
Columbus, Ohio 43229
Phone:	(800) 782-6851
Email: rbasom@SEAlimited.com 

S-E-A is proud to be the exclusive partner/sponsor 
of technical forensic engineering and legal visualiza-
tion services for USLAW NETWORK.
	 A powerful resource in litigation for 50 years, 
S-E-A is a multi-disciplined forensic engineering, 
fire investigation and visualization services com-
pany specializing in failure analysis. S-E-A’s full-time 
staff consists of licensed/registered professionals 
who are experts in their respective fields.  S-E-A 
offers complete investigative services, including: 
mechanical, biomechanical, electrical, civil and 
materials engineering, as well as fire investigation, 
industrial hygiene, visualization services, and health 
sciences—along with a fully equipped chemical lab-
oratory. These disciplines interact to provide thor-
ough and independent analysis that will support any 
subsequent litigation.  
	 S-E-A’s expertise in failure analysis doesn’t end 
with investigation and research. Should animations, 
graphics, or medical illustrations be needed, S-E-A’s 
Imaging Sciences/Animation Practice can prepare 
accurate demonstrative pieces for litigation support. 
The company’s on-staff engineers and graphics pro-
fessionals coordinate their expertise and can make 
a significant impact in assisting a judge, mediator or 
juror in understanding the complex principles and 
nuances of a case. S-E-A can provide technical draw-
ings, camera-matching technology, motion capture 
for biomechanical analysis and accident simulation, 
and 3D laser scanning and fly-through technology 
for scene documentation and preservation. In ad-
dition, S-E-A can prepare scale models of products, 
buildings or scenes made by professional model 
builders or using 3D printing technology, depend-
ing on the application. 
	 You only have one opportunity to present your 
case at trial. The work being done at S-E-A is incred-
ibly important to us and to our clients – because a 
case isn’t made until it is understood. Please visit 
www.SEAlimited.com to see our capabilities and 
how we can help you effectively communicate your 
position.

HHHHH
USLAW

PREMIER
P A R T N E R

http://www.uslaw.org
http://www.SEAlimited.com
mailto:ctorrens@SEAlimited.com
mailto:adwyer@SEAlimited.com
mailto:rbasom@SEAlimited.com
http://www.SEAlimited.com
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Arcadia
OFFICIAL STRUCTURED SETTLEMENT PARTNER

www.teamarcadia.com
5613 DTC Parkway, Suite 610
Greenwood Village, CO 80111
Phone: (800) 354-4098

Rachel D. Grant, CSSC
Structured Settlement Consultant
12894 Parkridge Drive, Suite 100
Shelby Township, MI 48315
Phone: 586.932.2111
Email: rgrant@teamarcadia.com

Your USLAW structured settlements
consultants are:
Brian Annandono, CSSC • Cleveland, OH                 
Cassie Barkett, Esq. • Tulsa, OK
Len Blonder • Los Angeles, CA
Rachel Grant, CSSC • Detroit, MI                                 
Nicole Mayer • Chicago, IL
Richard Regna, CSSC • Denver, CO                             
Iliana Valtchinova • Pittsburgh, PA

Arcadia Settlements Group is honored to be 
USLAW’s exclusive partner for structured settlement 
services.
	 Arcadia Settlements Group (Arcadia) and 
Structured Financial Associates (SFA) have merged 
to create the largest provider of structured settle-
ment services, combining the strength of best-in-
class consultants, innovative products and services, 
and deep industry expertise. Our consultants help 
resolve conflicts, reduce litigation expenses, and cre-
ate long-term financial security for injured people 
through our settlement consulting services. Arcadia 
Consultants also assist in the establishment and 
funding of other settlement tools, including Special 
Needs Trusts and Medicare Set-Aside Arrangements, 
and are strategically partnered to provide innovative 
market-based, tax-efficient income solutions for in-
jured plaintiffs.
	 Arcadia is recognized as the first structured set-
tlement firm with more than 45 years in business. 
Our consultants have used our skill and knowledge, 
innovative products and unparalleled caring service 
to help settle more than 325,000 claims involving 
structured settlement funding of more than $40 
billion and have positively impacted hundreds of 
thousands of lives by providing security and closure.

Litigation Insights
OFFICIAL JURY CONSULTANT AND COURTROOM 
TECHNOLOGY PARTNER

www.litigationinsights.com
9393 W. 110th Street, Suite #400
Overland Park, KS 66210
Phone:	(913) 339-9885
Twitter:	@LI_Insights

Merrie Jo Pitera, Ph.D.
Chief Executive Officer
Phone:	(913) 486-4159
mjpitera@litigationinsights.com

Adam Bloomberg
Vice President – Managing Director of Visual 
Communications
Phone:	(214) 658-9845
abloomberg@litigationinsights.com

Jill Leibold, Ph.D.
Director of Jury Research
Phone:	(310) 809-8651
jleibold@litigationinsights.com

Christina Marinakis, J.D., Psy.D.
Director – Jury Research
Phone:	(443) 742-6130
cmarinakis@litigationinsights.com

Since 1994, Litigation Insights has been a nationally 
recognized leader in the trial consulting field.
	 Litigation Insights is proud to be the exclusive 
corporate sponsor of jury research and courtroom 
technology services for USLAW NETWORK.
	 Our clients hire us when their cases are complex, 
difficult and/or unclear. They bring us in when is-
sues are volatile, emotions are high, and millions of 
dollars are at risk. We’re asked to consult on tough 
litigation because we’ve seen so many tough cases 
and, more importantly, we’ve provided valuable in-
sights. Remember, not every case needs a mock trial. 
We also support your litigation efforts with smaller 
budget services such as theme development, witness 
preparation, voir dire and jury selection.
	 Our courtroom consultants, or “Hot Seat” opera-
tors, have no fewer than 12 years of experience in the 
application of industry-leading presentation software 
and equipment, as well as an advanced knowledge of 
courtroom protocol and procedure. We make a point 
of learning the case facts, becoming familiar with your 
exhibits and video depositions, and we work closely 
with the trial attorneys to provide continuity and peace 
of mind.
	 Litigation Insights has been certified as a Women’s 
Business Enterprise by the Women’s Business 
Enterprise National Council (WBENC).
	 For more information on how we can help with 
jury research and/or courtroom technology sup-
port, please contact any of our executive staff listed 
above.

Ametros
OFFICIAL FUTURE MEDICAL FUND
MANAGEMENT PARTNER

www.ametros.com
P.O. Box 827
Burlington, MA 01803
Phone: (877) 275-7415

Mark Doherty, CMSP
Executive Vice President of Sales
Email: mdoherty@ametros.com

Ametros is the largest and most trusted professional 
administration expert in the industry, working 
closely with everyone involved in the settlement 
process to drive resolution and provide support, se-
curity and potential savings for injured individuals 
once they settle their case. Ametros becomes the in-
jured individual’s main resource to help guide them 
through their medical treatment and any necessary 
reporting after settlement. Ametros helps ease set-
tlement fears and assists in settling difficult and 
complex claims, including workers’ compensation, 
liability, trusts, life care plans, Medicare Set Asides, 
and all other future medical allocations.

http://www.uslaw.org
http://www.teamarcadia.com
mailto:rgrant@teamarcadia.com
http://www.litigationinsights.com
mailto:mjpitera@litigationinsights.com
mailto:abloomberg@litigationinsights.com
mailto:jleibold@litigationinsights.com
mailto:cmarinakis@litigationinsights.com
http://www.ametros.com
mailto:mdoherty@ametros.com
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Marshall Investigative Group
OFFICIAL INVESTIGATIVE PARTNER

www.mi-pi.com
401 Devon Ave.
Park Ridge, IL 60068
Phone: (855) 350-6474 (MIPI)
Fax: (847) 993-2039

Doug Marshall
President
Email:	 dmarshall@mi-pi.com
Adam M. Kabarec
Vice President
Email:	 akabarec@mi-pi.com

Matt Mills 
Vice President of Business Development 
Email:	 mmills@mi-pi.com

Thom Kramer
Director of Internet Investigations
Email:	 tkramer@mi-pi.com

Amie Norton
Business Development Manager
Email: anorton@mi-pi.com 

Valentina Benjamin
SIU Manager
Email: vbenjamin@mi-pi.com  

Marshall Investigative Group is a national investigative 
firm providing an array of services that help our clients 
mediate the validity of questionable cargo, disability, 
liability and workers’ compensation claims. Our spe-
cialists in investigations and surveillance have a variety 
of backgrounds in law enforcement, criminal justice, 
military, business and the insurance industry. Our in-
vestigators are committed to innovative thinking, for-
mative solutions and detailed diligence.
	 One of our recent achievements is leading the in-
dustry in Internet Presence Investigations. With the 
increasing popularity of communicating and publish-
ing personal information on the internet, internet 
presence evidence opens doors in determining the 
merit of a claim. Without approved methods for col-
lection and authentication this information may be 
inadmissible and useless as evidence. Our team can 
preserve conversations, photographs, video record-
ings, and blogs that include authenticating metadata, 
and MD5 hash values. Our goal is to exceed your 
expectations by providing prompt, thorough and ac-
curate information. At Marshall Investigative Group, 
we value each and every customer and are confident 
that our extraordinary work, will make a difference in 
your bottom line. Services include:

MDD Forensic Accountants
OFFICIAL FORENSIC ACCOUNTANT PARTNER

www.mdd.com
11600 Sunrise Valley Drive, Suite 450
Reston, VA 20191
Phone:	(703) 796-2200
Fax: (703) 796-0729

David Elmore, CPA, CVA, MAFF
11600 Sunrise Valley Drive, Suite 450
Reston, VA 20191
Phone:	(703) 796-2200
Fax: (703) 796-0729
Email:	 delmore@mdd.com

Kevin Flaherty, CPA, CVA
10 High Street, Suite 1000
Boston, MA 02110
Phone:	(617) 426-1551
Fax: (617) 426-6023
Email:	 kflaherty@mdd.com

Matson, Driscoll & Damico is a leading forensic 
accounting firm that specializes in providing eco-
nomic damage quantification assessments for our 
clients. Our professionals regularly deliver expert, 
consulting and fact witness testimony in courts, arbi-
trations and mediations around the world.
	 We have been honored to provide our expertise 
on cases of every size and scope, and we would be 
pleased to discuss our involvement on these files 
while still maintaining our commitment to client 
confidentiality. Briefly, some of these engage-
ments have involved: lost profit calculations; busi-
ness disputes or valuations; commercial lending; 
fraud; product liability and construction damages. 
However, we have also worked across many other 
practice areas and, as a result, in virtually every in-
dustry.
	 Founded in Chicago in 1933, MDD is now a 
global entity with over 40 offices worldwide.
	 In the United States, MDD’s partners and senior 
staff are Certified Public Accountants; many are also 
Certified Valuation Analysts and Certified Fraud 
Examiners. Our international partners and profes-
sionals possess the appropriate designations and are 
similarly qualified for their respective countries. In 
addition to these designations, our forensic accoun-
tants speak more than 30 languages.
	 Regardless of where our work may take us around 
the world, our exceptional dedication, singularly qual-
ified experts and demonstrated results will always be 
the hallmark of our firm. To learn more about MDD 
and the services we provide, we invite you to visit us 
at www.mdd.com. 

•	 Activity/Back-
ground Checks

•	 AOE / COE
•	 Asset Checks
•	 Bankruptcies
•	 Contestable Death
•	 Criminal & Civil 

Records
•	 Decedent Check
•	 Health History

•	 Intellectual Property 
Investigations

•	 Internet Presence 
Investigations

•	 Pre-Employment
•	 Recorded 

Statements
•	 Skip Trace
•	 Surveillance

http://www.uslaw.org
http://www.mi-pi.com
mailto:dmarshall@mi-pi.com
mailto:akabarec@mi-pi.com
mailto:mmills@mi-pi.com
mailto:tkramer@mi-pi.com
mailto:anorton@mi-pi.com
mailto:vbenjamin@mi-pi.com
http://www.mdd.com
mailto:delmore@mdd.com
mailto:kflaherty@mdd.com
http://www.mdd.com


At S-E-A, we test a multitude of products. From automotive components to candles 
to electronics devices, children’s toys, and, yeah, even medical devices too. But, when 
there is an alleged issue, we use forensic knowledge developed over five decades to 
dig past the speculation and precisely reveal the facts. Then we explain those facts in 
the simplest of terms, often presenting them visually via our Imaging Sciences team. 
Doing this at the highest level is what sets us apart.

We test the speculation.

We analyze the could’ve beens.

We explain away the what ifs.

So you know.

We investigate the maybes.

© 2021

+1.800.782.6851     SEAlimited.com

Know.

THCongratulations to our partner, USLAW NETWORK, on 20 successful years!


