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PRE-SUIT AND INITIAL CONSIDERATIONS 

 

Pre-Suit Notice Requirements/Prerequisites to Suit 

 

A) Counties.  Under Ala. Code §§ 6-5-20 & 11-12-8 (2014), prior to filing any 

lawsuit against a County the plaintiff  must present the claim for allowance by the 

County within 12 months of the date the cause of action accrues. 

 

B) Bond for public works projects.  Where there has been a default on a performance bond 

for any public works project, no legal action can be brought on the bond until 45 days 

after written notice is provided to the bond surety.  Ala. Code § 39-1-1(b) (2014). 

 

C) Governmental entities.  With regards to claims against a City or Town in the State of 

Alabama, no recovery may be had on a claim for personal injury unless a sworn 

statement is filed with the city clerk, including the manner, date, time and place of the 

injury, within six months of the date of the injury.  Ala. Code §§ 11-47-192 & 11-47-23 

(2014).  Any claim against a City or Town other than a claim for personal injury requires 

pre-suit notice to be provided within two years of the date the cause of action accrues.  § 

11-47-23.  Further, claims for damages arising from tortious conduct must be brought 

within six months of the date the claim accrued.   Id.  

 

Relationship to the Federal Rules of Civil Procedure 

 

Alabama has its own Rules of Civil Procedure, which were adopted by Order of the Alabama 

Supreme Court on January 3, 1973, and became effective on July 3, 1973.  However, “[d]ue to 

the similarity [between] the Alabama Rules and the Federal Rules, a presumption arises that 

cases construing the Federal Rules are authority for construction of the Alabama Rules.”  Ex 

parte Scott, 414 So. 2d 939, 941 (Ala. 1982). 

 

Description of the Organization of the State Court System 

 

A) Judicial selection.  Alabama state judges at all levels, with the exception of municipal 

judges, are elected for six year terms.  At the end of their term, the judges must run again 

in a general election.  See generally Alabama Judicial System Online, 

http://judicial.alabama.gov/appl_qual_elect_appt.cfm (last visited June 16, 2017). 

 

B) Structure.  The Alabama court system includes the Alabama Supreme Court, which is the 

appellate court of last resort in Alabama, as well as the Court of Civil Appeals, an 

intermediate appellate court with original jurisdiction over a set category of cases, and the 

Court of Criminal Appeals, the intermediate court of appeals for criminal cases.  The 

State is also divided into 40 judicial circuits.  Each circuit includes one or more Counties.  

These circuits are the trial courts for the state, including Circuit Court (Civil and 
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Criminal), District Court (Civil and Criminal), and Probate Court.  See generally 

Alabama Judicial System Online, http://judicial.alabama.gov/chart_judicial.cfm (last 

visited June 16, 2017). 

 

C) Alternative dispute resolution.  Alabama does not require mandatory alternative dispute 

resolution in the absence of some enforceable contractual agreement.  However, the 

individual circuit courts have the authority to order parties to any dispute into a non-

binding mediation.  The appellate courts also review each appeal for potential referral to 

appellate mediation. 

 

Service of Summons 

 

Service of process in general is governed by Ala. R. Civ. P. 4 (2014). 

 

A) Individuals.  Service upon an individual, other than a minor or incompetent person, may 

be made by serving the individual with the process, or by leaving a copy of the process at 

the individual’s home with a person of suitable age and discretion who also resides in the 

home.  Said service may be made either by a sheriff or other process server personally 

delivering the process, or by certified mail under Ala. R. Civ. P. 4(c)(1). 

 

B) Corporation.  A corporation, whether public or private, foreign or domestic, may be 

served by delivering process to the authorized agent for service, or by serving the process 

by certified mail at any of the usual places of business for the corporation.  Service of 

process upon an officer or agent of the corporation, as those terms are generally 

understood at common law, is effective.  Ala. R. Civ. P. 4(c)(6). 

 

C) Waiver.  A defendant or counsel for the defendant may waive service, provided that the 

waiver is in a writing signed by the defendant and a credible witness.  Ala. R. Civ. P. 

4(h). 

 

Statutes of Limitation 

 

The following statutes of limitations are applicable to the cited causes of action: 

 

A) Six-year statute of limitations.  Under Ala. Code § 6-2-34 (2014), there is a six-year 

statute of limitations for:  

     

(1) Actions for any trespass to person or liberty, such as false 

imprisonment or assault and battery; 

 

(2) Actions for any trespass to real or personal property; 
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(3) Actions for the detention or conversion of personal property; 

 

(4) Actions founded on promises in writing not under seal; 

 

(5) Actions for the recovery of money upon a loan, upon a stated or 

liquidated account or for arrears of rent due upon a parol demise; 

 

(6) Actions for the use and occupation of land; 

 

(7) Motions and other actions against the sureties of any sheriff, coroner, 

constable, or any public officer and actions against the sureties of 

executors, administrators, or guardians for any nonfeasance, misfeasance, 

or malfeasance, whatsoever, of their principal, the time to be computed 

from the act done or omitted by their principal which fixes the liability of 

the surety; 

 

(8) Motions and other actions against attorneys-at-law for failure to pay 

over money of their clients or for neglect or omission of duty; and 

 

(9) Actions upon any simple contract or specialty not specifically 

enumerated in this section. 

 

B) Contracts, recovery of real property.  Under Ala. Code § 6-2-33 (2014), the following 

actions must be commenced within 10 years: 

 

(1) Actions founded upon any contract or writing under seal. 

 

(2) Actions for the recovery of lands, tenements or hereditaments, or the 

possession thereof, except as otherwise provided in this article. 

 

(3) Motions and other actions brought by or on behalf of the State of 

Alabama, a county, a municipality, or another political subdivision of the 

state against sheriffs, coroners, constables and other public officers for 

nonfeasance, misfeasance, or malfeasance in office. 

 

C) Medical providers.  Ala. Code § 6-5-482 (2014) states: 

 

(a) All actions against physicians, surgeons, dentists, medical institutions, 

or other health care providers for liability, error, mistake, or failure to 

cure, whether based on contract or tort, must be commenced within two 

years next after the act, or omission, or failure giving rise to the claim, and 

not afterwards; provided, that if the cause of action is not discovered and 
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could not reasonably have been discovered within such period, then the 

action may be commenced within six months from the date of such 

discovery or the date of discovery of facts which would reasonably lead to 

such discovery, whichever is earlier; provided further, that in no event 

may the action be commenced more than four years after such act; except, 

that an error, mistake, act, omission, or failure to cure giving rise to a 

claim which occurred before September 23, 1975, shall not in any event be 

barred until the expiration of one year from such date. 

 

 

D) Architects, engineers and builders.  Ala. Code § 6-5-221 (2014) states: 

 

(a) All civil actions in tort, contract, or otherwise against any architect or 

engineer performing or furnishing the design, planning, specifications, 

testing, supervision, administration, or observation of any construction of 

any improvement on or to real property, or against builders who 

constructed, or performed or managed the construction of, an 

improvement on or to real property designed by and constructed under the 

supervision, administration, or observation of an architect or engineer, or 

designed by and constructed in accordance with the plans and 

specifications prepared by an architect or engineer, for the recovery of 

damages for: 

 

(i) Any defect or deficiency in the design, planning, specifications, testing, 

supervision, administration, or observation of the construction of any such 

improvement, or any defect or deficiency in the construction of any such 

improvement; or 

 

(ii) Damage to real or personal property caused by any such defect or 

deficiency; or 

 

(iii) Injury to or wrongful death of a person caused by any such defect or 

deficiency; 

 

shall be commenced within two years next after a cause of action accrues 

or arises, and not thereafter. Notwithstanding the foregoing, no relief can 

be granted on any cause of action which accrues or would have accrued 

more than thirteen years after the substantial completion of construction of 

the improvement on or to the real property, and any right of action which 

accrues or would have accrued more than thirteen years thereafter is 

barred, except where prior to the expiration of such thirteen-year period, 

the architect, engineer, or builder had actual knowledge that such defect or 
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deficiency exists and failed to disclose such defect or deficiency to the 

person with whom the architect, engineer, or builder contracted to perform 

such service. 

 

E) Two-year statute of limitations.  Under Ala. Code § 6-2-38 (2014): 

 

(a)  An action by a representative to recover damages for wrongful 

act, omission, or negligence causing the death of the decedent 

under Sections 6-5-391 and 6-5-410 must be commenced within 

two years from the death. 

 * * * *  

(g)  Any action brought under Section 25-5-11(b) [of the Alabama 

Workers’ Compensation Act for co-employee liability] must be brought 

within two years of such injury or death. 

 

 * * * * 

(l)   All actions for any injury to the person or rights of another not 

arising from contract and not specifically enumerated in this 

section must be brought within two years. 

 

(m)  All actions for the recovery of wages, overtime, damages, fees, or 

penalties accruing under laws respecting the payment of wages, overtime, 

damages, fees, and penalties must be brought within two years. 

 

(n)  All actions commenced to recover damages for injury to the person or 

property of another wherein a principal or master is sought to be held 

liable for the act or conduct of his agent, servant, or employee under the 

doctrine of respondeat superior must be brought within two years. 

 

(o)  All actions commenced [by the personal representative of a deceased 

person] to recover damages for injury or damage to property of a decedent 

must be brought within two years. 

 

F) Improvements.  Under Ala. Code § 6-5-218 (2014): 

 

(a) No action in tort, contract, or otherwise shall be commenced against 

any person performing or furnishing the design, planning, supervision, or 

observation of construction or the construction of an improvement to real 

property more than seven years after the substantial completion of such 

improvement for the recovery of damages for: 
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(1) Any deficiency in the design, planning, supervision, or observation of 

construction or construction of such an improvement; or 

 

(2) Injury to real or personal property caused by any such deficiency; or 

 

(3) Injury to or wrongful death of a person caused by any such deficiency. 

 

G) Lease statute of limitations.  Ala. Code § 7-2A-506 (2014) states:  

 

(1) An action for default under a lease contract, including breach of 

warranty or indemnity, must be commenced within 4 years after the cause 

of action accrued. By the original lease contract the parties may reduce the 

period of limitation to not less than one year. 

 

 

H) Legal malpractice.  Ala. Code § 6-5-574 (2014) states: 

 

(a) All legal service liability actions against a legal service provider must 

be commenced within two years after the act or omission or failure giving 

rise to the claim, and not afterwards; provided, that if the cause of action is 

not discovered and could not reasonably have been discovered within such 

period, then the action may be commenced within six months from the 

date of such discovery or the date of discovery of facts which would 

reasonably lead to such discovery, whichever is earlier; provided, further, 

that in no event may the action be commenced more than four years after 

such act or omission or failure; except, that an act or omission or failure 

giving rise to a claim which occurred before August 1, 1987, shall not in 

any event be barred until the expiration of one year from such date. 

 

I) Tolling.  The following tolling provisions apply: 

 

1) Fraud.  Ala. Code § 6-2-3 (2014) states:  

   

In actions seeking relief on the ground of fraud where the statute 

has created a bar, the claim must not be considered as having 

accrued until the discovery by the aggrieved party of the fact 

constituting the fraud, after which he must have two years within 

which to prosecute his action. 

 

2) Persons absent from state.  “When any person is absent from the state during the 

period within which an action might have been commenced against him, the time 
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of such absence must not be computed as a portion of the time necessary to create 

a bar under this chapter.”  Ala. Code § 6-2-10 (2014).    

 

3) Disabilities.  Ala. Code § 6-2-8(a) (2014) states:    

 

If anyone entitled to commence any of the actions enumerated in 

this chapter, to make an entry on land or enter a defense founded 

on the title to real property is, at the time the right accrues, below 

the age of 19 years, or insane, he or she shall have three years, or 

the period allowed by law for the commencement of an action if it 

be less than three years, after the termination of the disability to 

commence an action, make entry, or defend. No disability shall 

extend the period of limitations so as to allow an action to be 

commenced, entry made, or defense made after the lapse of 20 

years from the time the claim or right accrued. Nothing in this 

section shall be interpreted as denying any imprisoned person the 

right to commence an action enumerated in this chapter and to 

make any proper appearances on his or her behalf in such actions. 

 

Statutes of Repose 

 

A) A statute of repose operates to foreclose a particular cause of action after a certain period 

of time, regardless of whether the cause of action has actually accrued.  In other words, 

no actual injury is necessary to have yet occurred or be discovered.  A statute of repose 

begins to run from the date of the act itself, regardless of whether any injury has actually 

been realized. 

 

B) Medical.  Although a discovery rule applies to the accrual of a cause of action against an 

identified medical provider, “in no event may the action be commenced more than four 

years after [the wrongful act].”  Ala. Code § 6-5-482 (2014).   

 

C) Contractors.  Ala. Code § 6-5-221(a) (2014) states: 

 

Although this statute provides for a discovery rule as to the date a cause of 

action accrues, the statute prohibits “any [claim] which accrues or would 

have accrued more than seven years after the substantial completion of 

construction of the improvement on or to the real property.” 

 

Venue Rules 

 

A) Individuals.  The general venue rules are governed by Ala. Code § 6-3-2 (2014).  

In lawsuits against individuals: 
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(a) In proceedings of a legal nature against individuals: 

 

(1)  All actions for the recovery of land, of the possession thereof or for a 

trespass thereto must be commenced in the county where the land or a 

material part thereof lies. 

 

(2)  All actions on contracts, except as may be otherwise provided, must 

be commenced in the county in which the defendant or one of the 

defendants resides if such defendant has within the state a permanent 

residence. 

 

(3)  All other personal actions, if the defendant or one of the defendants 

has within the state a permanent residence, may be commenced in the 

county of such residence or in the county in which the act or omission 

complained of may have been done or may have occurred. 

 

(b)  In proceedings of an equitable nature against individuals: 

 

(1)  All actions where real estate is the subject matter of the action, 

whether it is the exclusive subject matter of the action or not, must be 

commenced in the county where the same or a material portion thereof is 

situated. 

 

(2)  If the action is to enjoin proceedings on judgments in other courts, it 

may be commenced in the county in which such proceedings are pending 

or judgment entered. 

 

(3)  Except as may be otherwise provided, actions must be commenced in 

the county in which the defendant or a material defendant resides. 

 

(4)  In the case of nonresidents, actions must be commenced in the county 

where the subject of the action or any portion of the same was when the 

claim arose or the act on which the action is founded was to be performed. 

 

B) Corporations.  Venue against a corporate defendant is set forth in Ala. Code § 6-

3-7 (2014) as follows: 

 

(1) In the county in which a substantial part of the events or omissions 

giving rise to the claim occurred, or a substantial part of real property that 

is the subject of the action is situated; or 
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(2) In the county of the corporation's principal office in this state; or 

(3) In the county in which the plaintiff resided, or if the plaintiff is an 

entity other than an individual, where the plaintiff had its principal office 

in this state, at the time of the accrual of the cause of action, if such 

corporation does business by agent in the county of the plaintiff's 

residence; or 

(4) If subdivisions (1), (2), or (3) do not apply, in any county in which the 

corporation was doing business by agent at the time of the accrual of the 

cause of action. 

C) Change in venue.  Under Ala. R. Civ. P. 82(d), the defendant may move for a change of 

venue where the venue as originally filed is improper.  A defendant may also attempt to 

change venue from a proper venue to another proper venue that is substantially more 

convenient.  (See below). 

 

D) Wrongful Death Actions.  Under Ala. Code § 6-5-410 (2014), the new statute adds a 

section establishing proper venue for a wrongful death action in an attempt to help 

control forum shopping in wrongful death cases.  Under the revisions, a wrongful death 

action may be filed only in the county where the deceased could have filed the action if 

they had not died in accordance with the normal venue statutes, Ala. Code §§ 6-3-2 and 

6-3-7 (2014).   

 

E) Forum non conveniens.  Ala. Code § 6-3-21.1(a) (2014) states:   

 

With respect to civil actions filed in an appropriate venue, any court of general 

jurisdiction shall, for the convenience of parties and witnesses, or in the interest of 

justice, transfer any civil action or any claim in any civil action to any court of 

general jurisdiction in which the action might have been properly filed and the case 

shall proceed as though originally filed therein. 

 

NEGLIGENCE 

 

Comparative Fault/ Contributory Negligence 

 

A) When recovery barred.  In Alabama, contributory negligence serves as a complete bar 

to recover for simple negligence; however, it is not a defense to acts of wantonness or 

willfulness. Golden v. McCurry, 392 So. 2d 815, 817 (Ala. 1980).  
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B) Definition.  Contributory negligence is proven by demonstrating that the plaintiff:  (1) had 

knowledge of the condition; (2) had an appreciation of the danger under the surrounding 

circumstances; and (3) failed to exercise reasonable care, by placing himself in the way of 

danger.  Brown v. Piggly-Wiggly Stores, 454 So. 2d 1370, 1372 (Ala. 1984). 

 

C) Burden of proof.  Contributory negligence must be pleaded as an affirmative defense and 

the defendant carries the burden of proof.  Aplin v. Tew, 839 So. 2d 635, 638 (Ala. 2002) 

See Also Phillips v. Seward, 51 So. 3d 1019, 1025 (Ala. 2010). 

 

D) In an attempt to temper the harsh effects of contributory negligence, Alabama has adopted 

the “sudden emergency” and “last clear chance” doctrines: 

 

1) Sudden emergency doctrine.  Under the sudden emergency doctrine, a person 

who, without fault of his own, is faced with a sudden emergency, is held to the 

standard of care of a reasonably prudent person under the same or similar 

circumstances.  Merrit v. Simonson, 630 So. 2d 428, 430 (Ala. 1993). 

2)  Last clear chance.  The last clear chance doctrine (also known as subsequent 

negligence) permits recovery when the plaintiff was in a perilous position and the 

defendant, armed with knowledge of said peril, “failed to use reasonable and 

ordinary care in avoiding the accident” causing injury to the plaintiff.  Baker v. 

Helms, 527 So. 2d 1241, 1244 (Ala. 1988).  

 

E)  Assumption of the risk.  Alabama also adheres to “assumption of the risk” doctrine. Under 

the theory of assumption of the risk, a plaintiff who voluntarily assumes a risk of harm 

arising from the negligent or reckless conduct of the defendant cannot recover for such 

harm.  Ex parte Barran, 730 So. 2d 203, 206 (Ala. 1998) (adopting Restatement (Second) 

of Torts § 496A (1965)).  

 

 1) Distinguishing from contributory negligence.  The difference between 

contributory negligence and assumption of the risk is that contributory negligence 

is a matter of some fault or departure from the standard of reasonable conduct and 

assumption of the risk involves an intelligent decision to confront the danger.  

Sprouse v. Belcher Oil Co., 577 So. 2d 443, 444 (Ala. 1991).  
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Exclusive Remedy – Worker’s Compensation Protections 

 

A) In Alabama, workers’ compensation protections are governed by Ala. Code § 25-5-1 et 

seq. (2014).  

 

1) Arising out of and in the course of.  Compensation is paid to an employee for 

injuries caused by an accident arising out of and in the course of the employment, 

without regard to any question of negligence.  Ala. Code § 25-5-51 (2014). 

 

2) Burden.  The employee must prove his or her claim by a preponderance of 

evidence, except for claims based upon cumulative physical stress disorders or 

gradual deterioration, which must be proved by clear and convincing evidence.  

Ala. Code § 25-5-81(c) (2014).      

 

3) Third parties.  “Injury does not include an injury caused by the act of a third person 

or a fellow employee intended to injure the employee because of reasons personal 

to him or her and not directed against him or her as an employee or because of his 

or her employment.”  Ala. Code § 25-5-1(9) (2014).  

 

B) Exclusivity.  In exchange for definitive recovery without the need to prove fault, the 

remedy provided by the Code is exclusive and any employee covered is not permitted to 

seek and recover both compensation under the Code and common-law damages from his 

or her employer. Ala. Code § 25-5-53 (2014).  Further, where the injury is compensable 

under the Act, any claim against the employer for negligence, wantonness, or other acts 

which proximately resulted in the employee’s injury are excluded by the Workers’ 

Compensation Act.  See Ex parte Progress Rail Services, Corp., 869 So. 2d 459 (Ala. 

2003). 

 

C) Unprotected claims.  However, the exclusive remedy provision does not protect the 

employer/insurer from the following claims, which are premised upon actions taken 

outside the context of the injury itself:  

1) Fraud.  Lowman v. Piedmont Executive Shirt Mfg. Co., 547 So. 2d 90 (Ala. 

1989);  

2)  Outrageous conduct.  Continental Cas. Ins. v. McDonald, 567 So. 2d 1208 (Ala. 

1990);  

 

3)  Retaliatory discharge for filing a workers’ compensation claim.  Ala. Code § 

25-5-11.1 (2014); and  
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 4)  Sexual harassment.  Busby v. Truswal Sys. Corp., 551 So. 2d. 322 (Ala. 1989) 

(stating that the Alabama Court of Civil Appeals has found that the worker’s 

compensation act does not provide recovery for purely psychological injuries).   

 

D) Intentional conduct.  In addition, while the exclusivity provision protects co-employees 

from acts of negligence, they may still be subject to claims for willful and intentional 

conduct, for violation of a specific written safety rule, and for removal of safety guard.  

Ala. Code § 25-5-11 (2014); Ex parte Martin, 733 So. 2d 392 (Ala. 1999); Moore v. Reeves, 

589 So. 2d 173 (Ala. 1991); See Saarinen v. Hall, 249 So. 3d 1104, 1107 (Ala. 2017). 

 

Indemnification 

 

A) A claim of indemnity would transfer the entire loss of one tortfeasor, who has been ordered 

to pay the loss to the plaintiff(s), to another who is culpable.  Sherman Concrete Pipe 

Mach., Inc. v. Gadsden Concrete & Metal Pipe Co., 335 So. 2d 125, 127 (Ala. 1976).  

B)  Generally, under Alabama law, joint tortfeasors may not obtain contribution or indemnity 

from each other. Consolidated Pipe & Supply Co. v. Stockham Valves & Fittings, Inc., 365 

So. 2d 968, 971 (Ala. 1978). However, Alabama has recognized several circumstances in 

which indemnity may be granted: 

 1) Express indemnity.  When there is an express agreement or contract between the 

parties that clearly indicates an intention to indemnify, the indemnitor clearly 

understands the agreement, and there is no evidence of disproportionate bargaining 

power on the part of the indemnitee. Holcim (US), Inc. v. Ohio Cas. Ins. Co., 38 

So.3d722, 727 (Ala. 2009) (citing Industrial Tile, Inc. v. Stewart, 388 So. 2d 171, 

175 (Ala. 1980)).  (Ala. 1980)  

 

 2) Negligence-based theory.  A joint tortfeasor may claim indemnity where he has 

been held liable either (a) “constructively, without fault, for a tort of another party” 

or (b) “directly, for the party’s own fault, when another party’s fault actually caused 

the harm.” M. Roberts and G. Cusimano, Alabama Tort Law § 36.05 (4th ed. 2004) 

(citing Phelps & Johnson, Indemnity Actions in Alabama Products Liability Cases, 

34 Ala. L. Rev. 23, 44-46 (1983)); see also Mallory S.S. Co. v. Druhan, 84 So. 874, 

874 (Ala. 1920). Further, “the alleged indemnitee may recover from another party 

that has breached a duty owed to the indemnitee.” Id.   

 

 3) Fiduciary relationships.  Typically, in a situation involving a fiduciary 

relationship, such as master/servant, principal/agent or employer/employee, 
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Alabama recognizes a limited common law right of indemnification.  In other 

words, where a joint wrongdoer is not guilty of any fault other than based upon his 

or her status as a principal, master or employer, he has a right to seek 

indemnification against the party serving as the conduit of liability.  Criglar v. 

Salac, 438 So. 2d 1375, 1385 (Ala. 1983).   

 

Joint and Several Liability 

A) Joint liability.  Joint liability occurs where two or more separate acts, on the part of the 

defendants, combine to cause one indivisible injury to the plaintiff(s).  Butler v. Olshan, 

191 So. 2d 7, 17 (Ala. 1966).  

 

B) Joint and several liability.  In Alabama, “[d]amages are not apportioned among joint 

tortfeasors. . . instead, joint tort-feasors are jointly and severally liable for the entire amount 

of damages awarded.”  Matkin v. Smith, 643 So. 2d 949, 951 (Ala. 1994).  

 

C) Satisfaction of judgment.  Moreover, a judgment can be satisfied from either or both of 

the defendants and satisfaction of the judgment by one joint tortfeasor would discharge the 

other tortfeasor from liability.  The tortfeasor that satisfied the judgment would have no 

recourse or claim against the other tortfeasor for contribution or indemnity unless there 

existed a contract stating such terms. Id. 

 

D) Contribution.  Alabama does not allow contribution among joint tortfeasors.  Gobble v. 

Bradford, 147 So. 619, 619 (Ala. 1933); See Bailey v. Collier, 465 So. 2d 381, 383 (Ala. 

1985). 

 

Strict Liability 

 

A) Strict liability holds a person responsible for the damage caused by his or her actions 

regardless of fault.  

 

B) The Alabama Supreme Court has adopted the Restatement (Second) of Torts § 519 

definition of strict liability which states that:  

(1) One who carries on an abnormally dangerous activity is subject to 

liability for harm to the person, land or chattels of another resulting from 

the activity, although he has exercised the utmost care to prevent the harm. 
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(2) This strict liability is limited to the kind of harm, the possibility of which 

makes the activity abnormally dangerous.   

Harper v. Regency Dev. Co., 399 So. 2d 248, 252 (Ala. 1981). 

 

C) Alabama recognizes two theories of strict liability: 

 

 1) Ultra-hazardous or abnormally dangerous activities.   Dickinson v. City 

of Huntsville, 822 So. 2d 411, 417 n.2 (Ala. 2001) states:  

 Liability for an abnormally dangerous activity arises out of the 

intrinsic danger of the ultra-hazardous activity itself and the risk of 

harm it creates to those in the vicinity. The basis for liability is that 

one who for his own purposes creates an abnormal risk of harm to 

his neighbors must be responsible for relieving that harm when in 

fact it does occur. 

 2) Unreasonably dangerous products.  Casrell v. Altec Indus., 335 So. 2d 128, 130 

(Ala. 1976) (quoting Balido v. Improved Mach., Inc., 105 Cal. Rptr. 890, 895 (Cal. 

1973)) states: 

   A danger is unreasonable when it is foreseeable, and the 

manufacturer's ability, actual, constructive, or potential, to forestall 

unreasonable danger is the measure of its duty in the design of its 

product. A manufacturer's failure to achieve its full potential in 

design and thereby forestall unreasonable danger forms the basis for 

its strict liability in tort.  

 

D) In determining whether or not a particular activity is subject to strict liability (i.e.- 

“abnormally dangerous”), Alabama courts apply the factors enumerated in the Restatement 

(Second) of Torts § 520: 

 (a) the existence of a high degree of risk of some harm to the person, 

land or chattels of others; (b) the likelihood that the harm that results from 

it will be great; (c) the inability to eliminate the risk by the exercise of 

reasonable care; (d) the extent to which the activity is not a matter of 

common usage; (e) inappropriateness of the activity to the place where it is 

carried on; and (f) the extent to which its value to the community is 

outweighed by its dangerous attributes. 

 Harper, 399 So. 2d at 253. 
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E) Learned intermediary doctrine.  While manufacturers have a duty to sufficiently warn 

doctors of the harmful effects of a drug, and physicians owe a similar duty to inform their 

patients of said risks, the Alabama Supreme Court has held that, “[t]he learned-

intermediary doctrine’ forecloses any duty upon a pharmacist filling a physician's 

prescription, valid and regular on its face, to warn the physician's patient, the pharmacist's 

customer, or any other ultimate consumer of the risks or potential side effects of the 

prescribed medication.”  Walls v. Alapharma USPD, Inc., 887 So. 2d 881, 886 (Ala. 2004). 

As such:  

[t]he pharmacist still has a duty to accurately fill a prescription [citation 

omitted] and to be alert for clear errors or mistakes in the prescription. The 

pharmacist does not, however, have a duty to question a judgment made by 

the physician as to the propriety of a prescription or to warn customers of 

the hazardous side effects associated with a drug, either orally or by way of 

the manufacturer's package insert.  

 

 Id. at 885 (internal citation omitted).   

 

 1) Scope.  In Alabama, the learned intermediary doctrine “is more than just a narrow 

rule of law regarding a manufacturer's or pharmacist's limited duty to warn. It 

addresses questions of liability in light of the relationships between the parties 

involved in the distribution, prescribing, and use of prescription drugs.” Springhill 

Hosps., Inc. v. Larrimore, 5 So. 3d 513, 518 (Ala. 2008). 

 

Product Liability 

 

A) Under the recent revisions to Ala. Code §§ 6-5-501 and 6-5-521 (2014), regarding product 

liability actions, an entity that is a distributor in the chain of commerce for a product will 

be protected from most product liability litigation.  These changes provide protections for 

distributors which are merely a conduit for the product and not the actual manufacturer. 

 

 There are certain areas within which a distributor would still face potential liability under 

the new Act.  A distributor may still be liable if: 

 

1) The distributor is also the manufacturer or assembler of the final product and such 

act is causally related to the product’s defective condition;  
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2) The distributor exercised substantial control over the design, testing, manufacture, 

packaging, or labeling of the product and such act is causally related to the 

product’s condition; or   

3) The distributor altered or modified the product, and the alteration or modification 

was a substantial factor in causing the harm for which recovery of damages is 

sought.  

Also, if the claimant cannot find the manufacturer, despite a “good faith” attempt, the 

claimant can bring suit against the distributor.  If the distributor then identifies the correct 

manufacturer, the claimant must file an action against the correct manufacturer and 

voluntarily dismiss all claims against the distributor.  

  

 The new law applies only to actions commenced on or after the effective date of the act, 

June 9, 2011. 

 

Willful and Wanton Conduct  

 

A) Wantonness.  Under Alabama law, wantonness is “conduct which is carried on with a 
reckless or conscious disregard of the rights or safety of others.”  Ala. Code § 6-11-20(b)(3) 
(1975). More specifically, the Alabama Supreme Court has defined wantonness as the:   

 [C]onscious doing of some act or omission of some duty under knowledge 
of existing conditions and conscious that from the doing of such act or 
omission of such duty injury will likely or probably result.  Before a party 
[can] be said to be guilty of wanton conduct it must be shown that with 
reckless indifference to the consequences he consciously and intentionally 
did some wrongful act or omitted some known duty which produced the 
injury.  

  

 Duke v. Gaines, 140 So. 600, 601 (Ala. 1932) (internal citation omitted).  

 

 1) Type of conduct.  “To prove wantonness, it is not essential to prove that the 
defendant entertained a specific design or intent to injure the plaintiff.” Imperial 
Aluminum-Scottsboro, LLC v. Taylor, 295 So. 3d 51, 65 (Ala. 2019) (citing Alfa 
Mut. Ins. Co. v. Roush, 723 So. 2d 1250, 1256 (Ala. 1998)).  

 

 2) Plaintiff’s negligence.  As previously mentioned, if the defendant’s behavior goes 
beyond negligence to wantonness, then the defendant may not claim that the 
plaintiff’s negligence bars recovery.  Sims v. Crates, 789 So. 2d 220, 226 (Ala. 
2001). 
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 3) Mental state.  Wantonness differs from negligence according to the mental state 
of the actor. Wantonness, unlike negligence, requires both knowledge and 
consciousness that an act or omission will likely result in injury to another. 
Thompson v. White, 149 So. 2d 797, 804 (1963).  

 

B) Willfulness.  Willfulness involves a state of mind different from wantonness; because it 

implies not only the voluntary and intentional doing of the act, but also the intent to effect 

the result that follows from the act.  Parker v. Sutton, 254 So. 2d 425, 431 (Ala. Civ. App. 

1971).  

 

C) Distinction from negligence.  Wantonness and willfulness are qualitatively different from 

negligence and, under Alabama law, are separate causes of action.  See Miller v. Bailey, 60 

So. 3d 857, 867 (Ala. 2010). 

 

DISCOVERY 

 

Electronic Discovery Rules 

 

Electronic discovery relates to the discovery of electronically-stored information (ESI). 

 

A) Alabama has adopted procedural rules regarding the discovery of electronically stored 
information, effective February 1, 2010. 

 

B) Factors.   

 1) Ala. R. Civ. P. 26(b)(2)(A) states:    

 

A party need not provide discovery of electronically stored information 
from sources that the party identifies as not reasonably accessible because 
of undue burden or cost. On motion to compel discovery or for a 
protective order, the party from whom discovery is sought must show that 
the information is not reasonably accessible because of undue burden or 
cost. If that showing is made, the court may nonetheless order discovery 
from such sources if the requesting party shows good cause, considering 
the limitations of subdivision (b)(2)(B). The court may specify conditions 
for the discovery. 

 

 This provision is substantially the same as the Federal Rule, and the Alabama Supreme 
Court has adopted the FRCP Advisory Committee Notes related to Federal Rule of Civil 
Procedure 26. 
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2) With regards to ESI, Alabama has adopted the approach taken under 
Federal law to determine whether or not discovery of electronically stored 
information should be allowed.  See, Ex parte Vulcan Materials Co., 992 
so. 2d 1252 (Ala. 2008).   Factors to be considered are:  

 

(1) the specificity of the discovery requests; (2) the likelihood of 
discovering critical information; (3) the availability of such information 
from other sources; (4) the purposes for which the responding party 
maintains the requested data; (5) the relative benefit to the parties of 
obtaining the information; (6) the total cost associated with production; (7) 
the relative ability of each party to control costs and its incentive to do so; 
and (8) the resources available to each party. 

Wiginton v. CB Richard Ellis, Inc., 229 F.R.D. 568, 572 n.7 (N.D. Ill 2004). 

 

The comments to the new rule provide additional explanation: 

 

Rule 26(b)(2) provides a two-tiered procedure for discovery of ESI. First, 
the producing party produces information from reasonably accessible 
sources, which may include a challenge by the requesting party and a 
ruling by the court regarding what sources are reasonably accessible. The 
second tier is invoked if the requesting party seeks discovery of 
information from sources that are not reasonably accessible, which would 
include a ruling by the court as to whether the requesting party has shown 
good cause for compelling the discovery. 
 
Rule 26(b)(2) is not changed regarding production of ESI that is readily 
accessible. Such discovery is subject to the existing provisions of the 
Alabama Rules of Civil Procedure. However, ESI that is not reasonably 
accessible need not be produced initially. Rather, the responding party 
must identify the sources of ESI that are not reasonably accessible. The 
Alabama amendment varies slightly from the FRCP to make clear that the 
requesting party is the one to whom these sources of ESI should be 
identified. 
 
 

Expert Witnesses 

 

 Disclosure of facts or data by expert witnesses are governed by Ala. R. Civ. P. 26(b)(4) 
and Ala. R. Evid. 705 (2014). 

 

A) Forms of Disclosure.  Ala. R. Civ. P. 26(b)(5)(A)(i) allows a party through 
interrogatories to require an opposing party to disclose the identity of any expert 
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witnesses it expects to call at trial, to state the subject matter on which the expert is 
expected to testify, and to state the substance of the facts and opinions to which the 
expert is expected to testify and a summary of the grounds of each opinion. 

 

1) Unless injustice would result, the party requesting discovery must pay the expert a 
reasonable fee for time spent responding to discovery.  Ala. R. Civ. P.  
26(b)(5)(C)(i). 

 

B)  Ala. R. Evid. 705 allows an expert to “testify in terms of opinion or inference and give 
reasons therefor without first testifying to the underlying facts or data, unless the court 
requires otherwise. The expert may in any event be required to disclose the underlying 
facts or data on cross-examination.”  Ala. R. Evid. 705. 

      

 1) The rule does not require that underlying facts or data be disclosed as a condition 
precedent to the expert's giving an opinion or other testimony. 

 
C) Rebuttal witnesses.  An expert may called as a rebuttal witness only if the calling 

party has made the proper disclosures required by Ala. R. Civ. P. 26(b)(5)(A)(i).  
Coca-Cola Bottling Co. United v. Stripling, 622 So.2d 882, 889 (Ala. 1993).  
Furthermore, disclosure of identity and subject matter of the testimony of an 
expert witness is usually required by a pretrial order, which, under Ala. R. Civ. P. 
16, is “clearly a matter of discretion, not subject to reversal.”  Super Valu Stores, 
Inc. v. Peterson, 506 So. 2d 317, 323 (Ala. 1987). 

 
D) Discovery of expert work product.  Ala. R. Civ. P. 26(b)(5)(B) provides that if a 

showing of undue hardship is made by the requesting party, it may discover facts 
known or opinions held by an expert who has been retained, specially employed 
or assigned by another party in anticipation of litigation or preparation for trial 
and who is not expected to be called as a witness for trial. 

 
 1) If the requesting party obtains discovery pursuant to subdivision (b)(5)(B), it is 

required to pay a fair portion of the fees and expenses incurred by the opposing 
party in obtaining facts and opinions from the expert.  Ala. R. Civ. P.  
26(b)(4)(C). 

 
 
Non-Party Discovery 
 
A) Subpoenas.  Subpoenas are governed by Ala. R. Civ. P. 45.  The issuance of a subpoena 

commands the non-party to appear and, if ordered, to produce documents or other 
tangible items within the scope of the matter at a specified time and place.  A deponent or 
witness who is subpoenaed is ordered by law to obey it.  A subpoena for a third party 
witness shall be issued by the clerk of the court in which the action is pending upon 
request.  A subpoena for production or inspection, however, is subject to additional 
requirements outlined in subsection (a)(3).  The additional requirements are: 
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 1) Notice of intent to serve.  Under subsection (a)(3)(A): 
 

  The party seeking issuance of a subpoena for production or 
inspection shall serve a notice to every other party of the intent to 
serve such subpoena upon the expiration of fifteen (15) days from 
the service of the notice and the proposed subpoena shall be 
attached to the notice. The court may allow a shorter or longer 
time. 

 
 2) Objection to issuance of subpoena.  Under subsection (a)(3)(B): 
 

  Any person or party may serve an objection to the issuance of a 
subpoena for production or inspection within ten (10) days of 
service of notice and in such event the subpoena shall not issue.  
The party serving notice may move for an order under Rule 37(a) 
with respect to such objection.  If no objection is timely served, the 
clerk shall cause the subpoena to be issued on the expiration of 
fifteen (15) days from service of the notice or upon some other 
time as allowed by the court. 

 
 
 
 
3) Content of subpoena.  Under subsection (a)(3)(C): 
 

The subpoena shall sufficiently identify the person to whom it is 
directed, and give a description of items to be inspected with 
reasonable particularity.  The subpoena shall specify a reasonable 
time no less than (15) days after service, as well as the manner of 
performing the inspection or other related acts, unless the court 
orders otherwise.  With respect to documents or tangible things, 
the inspection will take place where  they are regularly kept, or at 
some other reasonable place designated by the recipient.  The 
recipient may request payment up front for any copies of 
documents to be mailed.  Any other party has the right to be 
present at the time of compliance with the subpoena. 

   
B) Service.  Service of a subpoena to a non-party  is governed by Ala. R. Civ. P. 45(b).  If 

the recipient’s attendance is commanded at a place more than 100 miles from the 
recipient’s residence, the serving party must tender to the recipient fees for one day’s 
attendance and an amount to reimburse mileage allowed by law. 

 
C) Time frames for responses.  Generally, under the Ala. R. Civ. P. 33, 34 and 36, 

responses to interrogatories, requests to produce, and requests to admit are due within 30 
days of receipt. 

 
Privileges 
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 The duty of an attorney to protect client communications and information can be found in 

two main bodies of Alabama law: the attorney-client privilege, which includes the work 
product doctrine, and confidentiality. 

 
A) Attorney-client privilege.  The attorney-client privilege is an evidentiary doctrine 

governed by Ala. R. Evid. 502 (2014).  The common law attorney-client privilege was 
embodied in Ala. Code, § 12-21-161 (1975).  However, Rule 502 supersedes the 
preexisting statute.  See Ala. R. Evid. 502 advisory committee’s note.  The determination 
of whether a particular communication is privileged is one of fact that must be proven by 
the party asserting the privilege.  To prove that the communication between the attorney 
and client is confidential the party asserting the privilege must show that the statements 
were not intended to be communicated to a third party.  Exxon Corp. v. Dept. of 
Conservation & Natural Resources, 859 So. 2d 1096, 1104 (Ala. 2002). 

 
 
 1) General rule of privilege.  Ala. R. Evid. 502(b) states:   
 

  A client has a privilege to refuse to disclose and to prevent any 
other person from disclosing a confidential communication made 
for the purpose of facilitating the rendition of professional legal 
services to the client, (1) between the client or a representative of 
the client and the client’s attorney or a representative of the 
attorney, or (2) between the attorney and a representative of the 
attorney, (3) by the client or a representative of the client or the 
client’s attorney or a representative of the attorney to an attorney 
or a representative of an attorney representing another party 
concerning a matter of common interest, (4) between 
representatives of the client and between the client and a 
representative of the client resulting from the specific request of, or 
at the express direction of, an attorney, or (5) among attorneys and 
their representatives representing the same client. 

 
 2) Exceptions.  There is no privilege under Ala. R. Evid. 502 if: (1) the services of 

an attorney were sought to aid in commission of a crime or fraud; (2) 
communication involving claimants through the same deceased client; (3) breach 
of duty by an attorney or client; (4) documents attested to by an attorney; or (5) 
communication relevant to a matter in which former joint clients are now 
litigating against each other.  Ala. R. Evid. 502(d). 

 
 3) Waiver.  Once it is determined that a confidential communication is made 

between an attorney and a client, the opposing party may not obtain the 
communication through discovery unless the privilege has been waived.  Bassett 
v. Newton, 658 So. 2d 398, 401 (Ala. 1995). 

 
B) Work product.  The work product doctrine is governed by Ala. R. Civ. P. 26(b)(4).  

Under this rule: 
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Subject to the provisions of subdivision (b)(5) of this rule, a party may 
obtain discovery of documents and tangible things otherwise discoverable 
under subdivision (b)(1) of this rule and prepared in anticipation of 
litigation or for trial by or for another party or by or for that other party's 
representative (including the other party's attorney, consultant, surety, 
indemnitor, insurer, or agent) only upon a showing that the party seeking 
discovery has substantial need of the materials in the preparation of the 
party's case and that the party is unable without undue hardship to obtain 
the substantial equivalent of the materials by other means.  In ordering 
discovery of such materials when the required showing has been made, the 
court shall protect against disclosure of the mental impressions, 
conclusions, opinions, or legal theories of an attorney or other 
representative of a party concerning the litigation. 

 
C) Confidentiality.  Under Ala. R. P. C. 1.6(a), a lawyer is prohibited from disclosing 

information relating to representation of a client unless the client consents either 
expressly or impliedly.  Under Rule 1.6(b), a lawyer may reveal client information to the 
extent the lawyer reasonably believes is necessary in preventing the client from 
committing an act that would result in death or serious bodily harm, and may also 
disclose communication in order to respond to allegations in any proceedings concerning 
the lawyer’s representation of the client. 

 
D) Self-critical analysis privilege.  Cryer v. Corbet, 814 So. 2d 239, 249 n.3 (Ala. 2001) 

(quoting 23 Charles Alan Wright and Kenneth W. Graham, Jr., Federal Practice and 
Procedure: Evidence § 5431, p. 457 (1999 Supp.)) states: 

 
 In recent years there has been some recognition by federal courts of a 

privilege for certain corporate records under the rubric of “self-evaluative 
reports.” … The decisions are divided, and there seems little justification 
for creating a new privilege if the matter sought to be protected falls 
outside the required reports privilege.   

 
 Although there has been some recognition of a privilege for certain corporate records 

under the guise of “self-evaluative reports,” the Alabama Supreme Court believes that 
consideration for a possibly controversial rule of evidence should come from either the 
Alabama Advisory Committee on Rules of Evidence or the state legislature.  Id. at 249; 
compare Ex parte Life Ins. Co., 663 So.2d 929, 931 (Ala. 1995) (holding that the trial 
court erred in ordering appellant to produce documents without giving it opportunity to 
be heard on its asserted privileges, one of which was the “self-critical-analysis” 
privilege), with Cryer, 814 So.2d at 249, (holding that the “self-critical-analysis” 
privilege does not apply to the medical peer-review process). 

 

E) The Alabama Rules of Evidence governs other forms of privileged communications.  
These communications are: 

  

 1) Ala. R. Evid. 503: psychotherapist-patient privilege; 

 2) Ala. R. Evid. 503A: counselor-client privilege; 
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 3) Ala. R. Evid. 504: husband-wife privilege; 

 4) Ala. R. Evid. 505: communications to clergymen; and 

 5) Ala. R. Evid. 509: identity of informer. 

 

Requests for Admission 

 

A) Ala. R. Civ. P. 36 (2014) governs requests for admission.  Admissions established by 

reason of this rule are a sufficient basis for summary judgment.  Steadham v. U.S. 

Leasing Corp., 382 So.2d 563, 565 (Ala. Civ. App. 1980), cert. denied, 382 So.2d 565, 

(Ala. 1980).  Under Rule 36, a party may serve upon any other party a written request for 

the admission of the truth of any matters within the scope of Rule 26(b) set forth in the 

request that relate to statements or opinions of fact or the application of law to fact, 

including the genuineness of any documents described in the request. 

 

B) A party served with a request for admission has 30 days to respond or the information 

contained in the request is admitted.   Ala. R. Civ. P. 36.  The defendant shall not, 

however, be required to serve answers or objections before the expiration of 45 days after 

service of the summons and complaint.  Id.  The answer shall specifically deny the matter 

for which admission is requested or give an explanation as to why it cannot be answered.  

Id.  A party may not claim lack of information or knowledge without making a 

reasonable inquiry and afterwards being unable to admit or deny.  “[T]he trial court may, 

in its discretion, allow late responses to requests for admission. [Appellate] review is 

limited to abuses of discretion.”  Bradley v. Demos, 599 So. 2d 1148, 1149 (Ala. 1992) 

(internal citations omitted). 

 

Unique State Issues 

 

Alabama law pertaining to discovery is closely modeled after the Federal Rules of Civil 

Procedure and the Federal Rules of Evidence.  Thus, no truly unique issues exist that are not 

common among several other states which also follow the Federal Rules. 

 

 EVIDENCE, PROOFS & TRIAL ISSUES 

 

Accident Reconstruction 

 

A) The use of expert testimony is expressly authorized by Ala. Code § 12-21-160 

(2014), which states that “[i]f scientific, technical, or other specialized 
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knowledge will assist the trier of fact to understand the evidence or to 

determine a fact in issue, a witness qualified as an expert by knowledge, skill, 

experience, training, or education, may testify thereto in the form of an 

opinion or otherwise.”  The question of whether or not a particular witness 

will be allowed to testify as an expert is largely discretionary with the trial 

court, whose decision will not be disturbed on appeal except for palpable 

abuse.  Maslankowski v. Beam, 259 So. 2d 804, 813 (Ala. 1972).  Further, any 

objection to expert testimony goes to the weight of the evidence rather than to 

its admissibility.   Id.at 814. 

 

B) Test.  The admissibility of the substance of an expert’s opinion testimony is 

governed by the rule that opinion testimony as to the location of the point of 

impact of a collision is proper where the witness first details the facts upon 

which his conclusion is based.  Baker v. Edgar, 472 So. 2d 968, 970 (Ala. 

1985).  The test to determine whether a witness is in fact an expert witness is 

whether that witness, by “study, practice, experience, or observation as to a 

particular subject” should have acquired knowledge beyond that of an average 

juror or witness.  Holland v. State, 666 So. 2d 547, 548 (Ala. Crim. App. 

1995).  “Generally before expert testimony is admissible it should appear the 

jurors themselves are incapable, for want of knowledge or experience of the 

subject matter, of drawing correct conclusions from the facts proved.”  

Maslankowski v. Beam, 259 So. 2d 804, 813 (Ala. 1972).   

 

C) Law enforcement.  A law enforcement officer may be qualified as an expert 

with sufficient information, training, and experience.  In such cases, such an 

expert may express an opinion with regard to the speed of an automobile 

where there exists sufficient scientific data upon which he could reasonably 

base his opinion, sufficient physical facts around the accident such as post-

impact skid marks, and scientific methods to employ in reconstructing the 

accident.  Jackson v. State, 636 So. 2d 1275, 1277 (Ala. Crim. App. 1994).   

 

Appeal 

 

An appeal is considered to be a continuation of a legal proceeding.  The scope of appellate court 

jurisdiction is confined to appeals from any final orders or judgments of the trial court. 

 

A) Final judgments.  Only final judgments of the circuit court or probate court, are 

appealable as of right by either party, or their personal representatives, within the 
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time and in the manner prescribed by the Alabama Rules of Appellate Procedure.  

Ala. Code  § 12-22-2 (2014).  Dees v. State, 563 So. 2d 1059 (Ala. Civ. App. 

1990) (internal citation omitted) states:   

 

It is well established that a final judgment is a ”terminal decision 

which demonstrates there has been a complete adjudication of all 

matters in controversy between the litigants.”  Further, the 

judgment must be conclusive and certain with all matters decided, 

including the assessment of damages with specificity for a sum 

certain determinable without resorting to extraneous facts.   

 

B) Civil cases.  In civil cases, the notice of appeal shall be filed with the clerk of the trial 

court within 42 days (6 weeks) of the date of entry of the judgment or order appealed 

from.  Ala. R. App. P. 3, 4 (2014).  

 

C) Criminal cases.  In criminal cases, a written notice of appeal shall be filed with the clerk 

of the trial court within 42 days (6 weeks), or by the defendant’s giving an oral notice of 

appeal at the time of sentencing, which oral notice shall be noted of record.  Ala. R. App. 

P. 3, 4.  

 

D) Other time frames for appeal.  In appeals from the following orders or judgments, the 

notice of appeal shall be filed within 14 days (2 weeks) of the date of the entry of the 

order or judgment: (A) any interlocutory order granting, continuing, modifying, refusing, 

or dissolving an injunction, or refusing to dissolve or to modify an injunction; (B) any 

interlocutory order appointing or refusing to appoint a receiver; (C) any interlocutory 

order determining the right to public office; (D) any judgment in an action for the 

validation of public obligations, including any action wherein a judgment is entered with 

respect to the validity of obligations of the State of Alabama or any agency or 

instrumentality thereof; and (E) any final order of judgment issued by a juvenile court.  

Ala. R. App. P. 4.  

 

E) Interlocutory orders.  Generally, interlocutory orders are not final judgments and do 

not support an appeal.  Bass v. Enterprise, 243 So. 2d 359 (Ala. 1970).  However, a 

party may request permission to appeal from an interlocutory order in civil actions 

under limited circumstances.  Such appeals are limited to those civil cases which are 

within the original appellate jurisdiction of the Supreme Court.  A petition to appeal 

from an interlocutory order must contain a certification by the trial judge made within 

28 days of the entry of the order. If a certification is made outside this reasonable 
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time, the petition shall include a statement of circumstances constituting good cause 

for consideration.  The petition shall be filed with the clerk of the Supreme Court 

within 14 days (2 weeks) after the entry of the certification by the trial judge.  Ala. R. 

App. P. 5(a)(1)-(2) (2014).  The rule providing for appeals from interlocutory orders 

does not turn those orders into “final judgment[s].”  Momar, Inc. v. Schneider, 823 

So. 2d 701, 706 (Ala. Civ. App. 2001).  

 

F) Other interlocutory appeals, such as disputes regarding discovery orders, may be 

raised by filing a petition for writ of mandamus under Ala. R. App. P. 21 (2014).  

Such an interlocutory review is made under an abuse of discretion standard. 

 

Biomechanical Testimony 

 

The State of Alabama has not addressed the admissibility of biomechanical testimony.  However, 

the admissibility of scientific testimony has been widely discussed. 

 

A) Expert Opinion.  The current statutory scheme under Ala. Code § 12-21-160 

represents a complete overhaul regarding the admissibility of expert testimony.  

Under the prior version of the statute, there were no significant limitations of the 

admissibility of expert opinions.  Numerous prior attempts to convince the 

Alabama Supreme Court to adopt the standard set forth by the United States 

Supreme Court in Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993) 

had gone without success.  That standard has now essentially been adopted by the 

Alabama Legislature.  Now, an expert’s testimony that is “based on a scientific 

theory, principle, methodology, or procedure” can only be admitted if: 

 

1) The testimony is based on sufficient facts or data;  

2) The testimony is the product of reliable principles and methods; and  

3) The witness has applied the principles and methods reliably to the facts of 

the case.  

 

These changes apply to all civil state court actions commenced on or after January 

1, 2012. 

 

A) Daubert.  Notably in Alabama, the Daubert standard already applied to the admissibility 

of DNA evidence.  Barber v. State, 952 So. 2d 393, 407 (Ala. Crim. App. 2005); Ala. 

Code § 36-18-30 (2014).  

 

B) Factors.  The touchstones for admissibility under Daubert are reliability and relevancy. 

If a given theory or technique is so firmly established as to have attained the status of 
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scientific law, then it is admissible.  Id. at 420.  The U.S. Supreme Court announced five 

factors that may be analyzed flexibly in assessing the relevancy and reliability of expert 

testimony:  

 

(1) whether the particular scientific theory can be (and has been) tested; 

(2) whether the theory has been subjected to peer review and publication; 

(3) the known or potential rate of error; (4) the existence and maintenance 

of standards controlling the technique's operation; and (5) whether the 

technique has achieved general acceptance in the relevant scientific or 

expert community. 

 

 Id. at 418.    

 

D) Nonscientific expert testimony.  Ala. R. Evid. 702 governs the admissibility of 

nonscientific expert testimony.  

 

Collateral Source Rule 

 

Benefits received by the plaintiff from a source wholly independent of and collateral to the 

wrongdoer will not diminish the damages otherwise recoverable from the wrongdoer.  Marsh v. 

Green, 782 So. 2d 223, 230 (Ala. 2000).  The collateral source rule prohibits the admission of 

evidence that an injured party’s damages will be compensated by a source other than the 

person/entity which caused the injury.  Such collateral benefits do not reduce the defendant’s tort 

liability, even though they reduce the plaintiff’s recovery.  

 

A) Under the collateral-source rule, “an amount of damages is not decreased by benefits 

received by a plaintiff from a source wholly collateral to and independent of the 

wrongdoer.”  Ex parte Barnett, 978 So. 2d 729, 731 (Ala. 2007).  

 

B) The Alabama Supreme Court first articulated the collateral-source rule in Long v. 

Kansas City, 54 So. 62 (1910), and it thereafter consistently held collateral-source 

evidence inadmissible.  Marsh v. Green, 782 So. 2d 223, 230 (Ala. 2000).   

 

C) Medical expenses.  However, in all actions where damages for any medical or 

hospital expenses are claimed and are legally recoverable for personal injury or 

death, Ala. Code § 6-5-545 (2014) allows evidence that the plaintiff’s medical or 

hospital expenses have been or will be paid or reimbursed to be admitted as 

competent evidence.  This section abolished the collateral-source rule as to medical 

damages.  The Alabama Supreme Court held that this section has not been shown 

to violate the constitution.  Marsh v. Green, 782 So. 2d 223, 233 (Ala. 2000).   The 

plaintiff may offer evidence of an obligation to repay collateral-sources.  Although 
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this provision has recently come under heavy attack by the plaintiff’s bar, thus far 

the code section has been upheld by the Alabama Supreme Court. 

 

However, recent changes to the Alabama Pattern Jury Instructions have altered the 

effect of this statute.  Prior APJI 11.09 provided: 

 

The measure of damages for medical expenses is all reasonable 

expenses necessarily incurred for doctors’ and medical bills which 

the plaintiff has paid or has become obligated to pay [and the amount 

of the reasonable expenses of medical care, treatment and services 

reasonably certain to be required in the future].  The reasonableness 

of, and the necessity for, such expenses are matters for your 

determination from the evidence. 

 

APJI 11.09 (2010).  This statement was consistent with longstanding Alabama law 

regarding medical damages.  See, e.g., Birmingham R., L.& P. Co. v. Humphries, 

55 So. 307, 308 (Ala. 1911).  The very recently revised instructions now states as 

follows: 

 

(Name of plaintiff) says that (name of defendant)'s conduct caused 

(him/her) expenses for medical care, treatment, and services. 

 

The measure of damages for medical expenses is all reasonable 

expenses for medical care, treatment, and services caused by (name 

of defendant)'s conduct, (and the amount of reasonable expenses for 

medical care, treatment and services that (name of plaintiff) is 

reasonably certain to need in the future.) 

 

You must decide if the treatment was reasonably necessary, that the 

expenses for it were reasonable in amount, and that the need for the 

treatment was caused by (name of defendant)'s conduct. 

 

(When there is evidence of third party payment of medical expenses, 

give the following as appropriate.) 

 

There is evidence that a third party (satisfied) (paid) (name of 

plaintiff)'s medical expenses, and (name of defendant) asks that you 

reduce the amount of any award for medical expenses. 

 

(When there is evidence of cost of obtaining reimbursement, give 

the following as appropriate.) 
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There is also evidence of the cost of obtaining reimbursement or 

payment of medical expenses. 

 

(When there is evidence of subrogation, give the following as 

appropriate.) 

 

There is also evidence that (name of plaintiff) will have to pay back 

from any award the money (name of third party provider) paid for 

(name of plaintiff)'s medical expenses. 

 

(When any of the above additional paragraphs are given, give the 

following also.) 

 

You may consider all this evidence in determining the amount 

of your award.  

 

APJI 11.15 (2016).  This instruction substantially alters the law in Alabama regarding the award 

of damages for past medical expenses. 

 

Convictions 

 

Evidence of prior convictions is only admissible to impeach the credibility of a witness. A 

conviction is more than being found guilty, a person must have been sentenced for the crime. The 

party who opposes the admission of the evidence bears the burden of proving it is prejudicial.  

 

A) Criminal.  Ala. R. Evid. 609 (2008) states that for the purpose of attacking the credibility 

of a witness, evidence that a witness other than an accused has been convicted of a crime 

shall be admitted if the crime was punishable by death or imprisonment in excess of one 

year under the law under which the witness was convicted, and evidence that an accused 

has been convicted of such a crime shall be admitted if the court determines that the 

probative value of admitting this evidence outweighs its prejudicial effect to the accused, 

as long as no more than ten years have passed since the later of the date of conviction or 

release from jail.  Also, evidence that any witness has been convicted of a crime shall be 

admitted if it involved dishonesty or false statement, regardless of the punishment.  See 

Sullivan v. State, 742 So. 2d 202, 204 (Ala. Crim. App. 1999); See Also Ala. R. Evid. 

609(a)(2).  “The preexisting Alabama statutory provision authorizing impeachment by 

evidence showing conviction for a crime involving moral turpitude, Ala. Code § 12-21-

162(b), [is] superseded by Ala. R. Evid. 609.”  Huffman v. State, 706 So. 2d 808, 811 (Ala. 

Crim. App. 1997).   
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B) Traffic.  The general rule is that a person’s conviction in a criminal case is admissible 

against him in a civil action to show that he did the act for which he was convicted. Yancy 

v. Farmer, 472 So. 2d 990, 992 (Ala. 1985).  Therefore, so long as the evidence of 

conviction was material to the civil action, there is no difference between a conviction of 

a traffic violation and any other violation or conviction, and it was only an evidentiary fact 

admitted for the consideration of the trier of the facts.  This evidence may be explained and 

contradicted by the defendant.  Durham v. Farabee, 481 So. 2d 885, 887 (Ala. 1985).  In 

criminal matters, the dispositive issue is whether a prior driving conviction is relevant to, 

inseparably connected to or are part of the res gestae of the now-charged crime.  The prior 

offenses must involve a similar intent or mental state to be relevant.  Ex parte Smith, 694 

So. 2d 1261, 1264 (Ala. 1996).  

 

Day in the Life Videos 

A “Day in the Life” video is demonstrative evidence prepared by the lawyer who seeks to 

use it.  Thus, it is subject to the same tests and admissibility requirements as photographs, 

charts, drawings, and models (See “Use of Photographs” section). 

 

A) Foundation.  Int’l Union, etc. v. Russell, 88 So. 2d 175, 186 (Ala. 1956), aff’d, 356 U.S. 

634 (1958) (internal citations omitted) states: 

 

[A] motion picture does not of itself prove an actual occurrence but the thing 

reproduced must be established by the testimony of witnesses.  [A] motion 

picture, as exhibited to the jury is the pictorial communication of the 

witness' testimony and is used to convey the observations of the witness to 

the jury more fully and accurately than the witness can convey them 

verbally. The picture is not admissible unless a witness testifies that the 

picture as exhibited accurately reproduces the objects or actions which he 

observed. 

 

B) Relevancy.  Ellingwood v. Stevens, 564 So. 2d 932, 936 (Ala. 1990) states: 

 

[M]otion pictures are admissible if they are shown to be relevant and to 

accurately depict the subject matter, and if they tend to aid rather than 

confuse the jury.  Those determinations are left to the sound discretion of 

the trial court and will not be reversed except for abuse of discretion.   

 

Dead Man’s Statute 
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A) The Alabama Dead Man’s Statute has been superseded by Ala. R. Evid. 601.  See 

Schoenvogel ex rel. Schoenvogel v. Venator Group Retail, Inc., 895 So. 2d 225, 258 (Ala. 

2004).  The Dead Man’s Statute operated to prevent a living person from testifying about 

what a deceased person said if the testimony was adverse to the deceased’s estate.  See 

Conners v. Mulvehill, 679 F. Supp. 1071, 1077 (N.D. Ala. 1988). 

 

B) Effect.  Ala. R. Evid. 601 states that “[e]very person is competent to be a witness except 

as otherwise provided in these rules.”  This rule supersedes any inconsistent statutory 

grounds of incompetency. Therefore, survivors are allowed to testify, if their testimony 

otherwise complies the rules, and the unavailability of the deceased person will be merely 

a factor for the jury to consider in determining the weight to give to the survivor’s 

testimony.  See Beddingfield v. Central Bank of America, N.A., 440 So. 2d 1051, 1052 

(Ala. 1983). 

 

 

Medical Bills 

 

A) “In all civil actions where damages for any medical or hospital expenses are claimed 

and are legally recoverable for personal injury or death, evidence that the plaintiff's 

medical or hospital expenses have been or will be paid or reimbursed shall be 

admissible as competent evidence.”  Ala. Code § 12-21-45 (2014) “[I]nformation 

regarding payment or reimbursement of medical expenses is subject to discovery.”  

Smith v. Darring, 659 So. 2d 678, 680 (Ala. Civ. App. 1995).  

 

Offers of Judgment 

 

A) Ala. R. Evid. 408 (2014) states:   

 

(a) Prohibited Uses. Evidence of the following is not admissible on behalf 

of any party, when offered to prove liability for, invalidity of, or amount 

of a claim that was disputed as to validity or amount or when offered to 

impeach through a prior inconsistent statement or contradiction:  

(1)  furnishing or offering or promising to furnish - or accepting or 

offering or promising to accept - a valuable consideration in 

compromising or attempting to compromise the claim; and 

 

(2)  conduct or statements made in compromise negotiations regarding the 

claim. 



 

 

33 

 

(b) Permitted Uses. This rule does not require exclusion if the evidence is 

offered for purposes not prohibited by section (a). Examples of 

permissible purposes include proving a witness's bias or prejudice, 

negating a contention of undue delay, and proving an effort to obstruct a 

criminal investigation or prosecution. This rule does not require the 

exclusion of any evidence otherwise discoverable merely because it is 

presented in the course of compromise negotiations. 

 

B) An offer to allow judgment against the serving party may be served upon an adverse 

party more than 15 days before a trial begins by the defending party, or after liability 

has been determined by the party adjudged liable.  If within 10 days after the service 

of the offer, the adverse party serves written notice that the offer is accepted, either 

party may then file the offer and notice of acceptance and the clerk shall enter 

judgment.  An offer not accepted shall be deemed withdrawn and evidence thereof is 

not admissible except in a proceeding to determine costs.  Ala. R. Civ. P. 68.   

 

Offers of Proof 

 

When an attorney’s evidence is successfully objected to, she has the chance to explain what the 

evidence would have shown had it been allowed by the judge.  This is called an offer of proof.  

See Ala. R. Evid. 103.   

 

A) “Generally, in order to preserve review of the trial court’s ruling sustaining an 

objection to proffered evidence, the party offering the evidence must make an offer of 

proof indicating what the evidence would have shown.”  Kilcrease v. John Deere 

Indus. Equip. Co., 663 So. 2d 900, 902 (Ala. 1995).  The primary reason for the offer 

of proof is that it better enables the trial judge to consider further the claim for 

admissibility of such evidence.  The secondary reason is that the offer of the proposed 

answer places the same in the official record for the benefit of the appellate court 

called upon to decide whether there has been error committed in the ruling.  See id.    

B) Relevancy.  Hennis v. Hennis, 977 So. 2d 520, 526 (Ala. Civ. App. 2007) (internal 

citations omitted) states:  

 

Where the relevancy of evidence is not self-evident, the proponent of it 

must make an offer of proof explaining its relevancy in order to preserve 

error.  [And] where the evidence may be admissible for one purpose but 
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inadmissible for another, the offeror must so specify in his offer in order to 

put the trial court in error.   

 

C) Walton exception.  However, in situations in which the question disallowed indicates 

on its face the expected answer, no offer of proof is necessary to preserve error on 

appeal.  Therefore, this exception, called the Walton exception, to the “offer of proof” 

rule is applicable if, from the full context of the record, the trial court is fully aware of 

the nature of the testimony the witness is prepared to give if permitted to testify.  

Kilcrease v. John Deere Indus. Equip. Co., 663 So. 2d 900, 902 (Ala. 1995); see 

Walton v. Walton, 409 So. 2d 858, 861 (Ala. Civ. App. 1982).   

 

Prior Accidents 

 

Evidence of prior accidents is admissible only if the accidents were not too remote in time, and the 

conditions and circumstances under which the prior accidents occurred must have been 

substantially the same as in the subject case.  “It is within the discretion of the trial court to limit 

evidence of other accidents or safety history when such evidence will work to divert the attention 

of the jury to a greater extent than is the probative worth of such evidence.”  Murray v. Alabama 

Power Co., 413 So. 2d 1109, 1114 (Ala. 1982).  

 

Relationship to the Federal Rules of Evidence 

 

Alabama has modeled its own set of rules, except where a different treatment was deemed justified 

for Alabama practice, after the Federal Rules of Evidence.  The Advisory Committee assumes that 

cases interpreting the Federal Rules of Evidence will constitute authority for construction of the 

Alabama Rules of Evidence.  See Ala. R. Evid. 102, Advisory Committee’s Notes. 

 

Seat Belt and Helmet Use Admissibility 

 

A) Seat belts.  Failure to wear a safety belt . . . shall not be considered evidence of 

contributory negligence and shall not limit the liability of an insurer.  Ala. Code § 32-

5B-7 (2014).     

 

B) Misuse.  However, courts have allowed evidence of misuse of safety belts or helmets, and 

failure to use reasonable care with regard to that product, to show contributory negligence.  

See Gen. Motors Corp. v. Saint, 646 So. 2d 564, 568 (Ala. 1994).   
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Spoliation 

 

Spoliation is the withholding, hiding, or destruction of evidence relevant to a legal proceeding. 

 

A) Factors.  Some courts have applied a four factor analysis to address a 

spoliation-of-the-evidence issue as referenced in Cincinnati Ins. Co. v. Synergy 

Gas, Inc., 585 So. 2d 822, 824 (Ala. 1991): 

 

 1)  the importance of the evidence destroyed; 

 2)  the culpability of the offending parties; 

 3)  fundamental fairness; and  

 4)  alternative sources of information. 

 

See Cooper v. Toshiba Home Tech. Corp., 76 F. Supp. 2d 1269 (M.D. Ala. 1999); Joyner v. B & 

P Pest Control, Inc., 853 So. 2d 991 (Ala. Civ. App. 2002).   

  

The Alabama Supreme Court later added a fifth prong to the above four factor analysis 

test: (5) the possible effectiveness of other sanctions less severe than dismissal.  Story v. 

RAJ Prop., 909 So. 2d 797, 802-3 (Ala. 2005); Ex parte Water Works & Sewer Bd., 2020 

Ala. LEXIS 180 (Ala. 2020). 

 

B) Inference.  “As a general rule, if the trier of fact finds a party guilty of spoliation, it is 

authorized to presume or infer that the missing evidence reflected unfavorably on the 

spoliator’s interest.  [It] is sufficient foundation for an inference of the spoliator’s guilt 

or negligence.”  Vesta Fire Ins. Corp. v. Milam & Co. Constr., 901 So. 2d 84, 93 (Ala. 

2004).    

 

C) A party who successfully proves spoliation is entitled to a jury charge which allows the 

jury to draw from that fact any inference deemed reasonable by the jury.  A.P.J.I. 15.11 

& 15.12.   

D) Spoliation is also recognized as a separate tort claim as against a third party.  See, 

Smith v. Atkinson, 771 So. 2d 429, 432 (Ala. 2000); Killings v. Enter. Leasing Co., 

9So. 3d 1216, 1221 (Ala. 2008).  A finding by a jury that spoliation  performed by 

a third party was wanton or willful can result in an award of punitive damages.  

A.P.J.I. 15.13  
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E) Sanctions.  Spoliation can have special consequences such as sanctions under Ala. R. 

Civ. P. 37, when a party frustrates a discovery request by willfully discarding critical 

evidence subject to a production request.  The sanction may be a dismissal of the claim, 

or a grant for motion for summary judgment. Vesta Fire Ins. Corp. v. Milam & Co. 

Constr., 901 So. 2d 84, 93 (Ala. 2004).  

 

Subsequent Remedial Measures 

 

A) The general rule is that subsequent remedial measures taken by a defendant are 

inadmissible to show the defendant’s antecedent negligence.  Ala. R. Evid. 407; see also 

Hyde v. Wages, 454 So. 2d 926, 930 (Ala. 1984). 

 

B) Exceptions.  Evidence of subsequent remedial measures is admissible to show “other 

purposes” such as identity of ownership, to show control of the location, to contradict or 

impeach the witness, or to reduce the weight of an expert opinion.  “Another permissible 

use may occur where such evidence is offered to establish a condition existing at the time 

of the accident.”  Holland v. First Nat’l Bank of Brewton, 519 So. 2d 460, 462 (Ala. 1987).   

 

C) Other purposes.  The admissibility of evidence of subsequent repairs offered for these 

“other purposes” depends on three factors: 

 

 1)  Whether the purpose is material, that is, at issue in the case; 

2) Whether it is relevant and tends to prove the purpose for which it is offered; and 

3) Whether the probative value of the evidence is substantially outweighed by 

prejudice. 

  

The burden is upon the party seeking to admit evidence to establish these factors.   Id. 

 

 

Use of Photographs 

 

A) Test.  Jennings v. State, 513 So. 2d 91, 96 (Ala. Crim. App. 1987) (internal citations 

omitted) states:   

 

The test for determining the admissibility of a photograph is whether it is a 

true and faithful representation of the place or subject it purports to 

represent as it existed at a time pertinent to the inquiry.  Photographs, if 

relevant, are admissible even though they might have a tendency to inflame 

the minds of the jury.   

 

B) Discretionary.  “A photograph is relevant and admissible in order to explain and apply 

the evidence when it helps the jury to better understand the persons, objects, locale or 
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conditions which are in issue.”  Williston v. Ard, 611 So. 2d 274, 279 (Ala. 1992).  

However, it remains within the sound discretion of the trial court to rule as to a 

particular photograph.  Id.    

  

C) Standard.  “The ultimate question in determining the admissibility of a photograph, as 

with all demonstrative evidence, is whether it has a reasonable tendency to prove or 

disprove some material fact in issue.”  Duncan v. State, 827 So. 2d 838, 850-51 (Ala. 

Crim. App. 1999).   

 

 

 
 
 Damages 
 
Caps on Damages 
 
A) Statutory caps on damages limit the amount of recovery available in certain causes of 

action. Alabama law does not prescribe statutory caps for economic and noneconomic 

damages in all tort cases. For example, the jury has discretion to award any amount of 

punitive damages to a plaintiff prevailing on a wrongful death claim. Ala. Code § 6-11-21 

(j) (2014). However, the Alabama Code does set specific limits and rules for verdicts in 

many cases. Section 6-11-21 further provides: 

 

(a)  Except as provided in subsections (b), (d), and (j), in all civil actions 

where an entitlement to punitive damages shall have been established 

under applicable laws, no award of punitive damages shall exceed three 

times the compensatory damages of the party claiming punitive damages 

or five hundred thousand dollars ($500,000), whichever is greater. 

 

(b)  Except as provided in subsection (d) and (j), in all civil actions where 

entitlement to punitive damages shall have been established under 

applicable law against a defendant who is a small business, no award of 

punitive damages shall exceed fifty thousand dollars ($50,000) or 10 

percent of the business' net worth, whichever is greater. 

 

(c)  "Small business" for purposes of this section means a business having 

a net worth of two million dollars ($2,000,000) or less at the time of the 

occurrence made the basis of the suit. 

 

(d)  Except as provided in subsection (j), in all civil actions for physical 

injury wherein entitlement to punitive damages shall have been 

established under applicable laws, no award of punitive damages shall 

exceed three times the compensatory damages of the party claiming 
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punitive damages or one million five hundred thousand dollars 

($1,500,000), whichever is greater. 

 

B) Currently, a plaintiff may be awarded noneconomic damages in medical malpractice 

cases, but “[i]n no action shall the amount of recovery for noneconomic losses, including 

punitive damages, either to the injured plaintiff, the plaintiff’s spouse, or other lawful 

dependents or any of them together exceed the sum of $400,000.” Ala. Code § 6-5-544(b) 

(2014). Although awards granted in excess of this amount will be reduced by the trial 

court, the Code of Alabama forbids the court or either party to instruct a jury that such a 

verdict may not be rendered.  Id.  

 

 

Calculation of Damages 

 

A) According to Alabama Pattern Jury Instructions, a plaintiff bringing a cause of action for 

personal injuries may recover for various damages including but not limited to: 

 

  1)  Physical pain and mental anguish 

  2)  Permanent injuries or disfigurement 

  3)  Aggravation of a pre-existing condition 

  4)  Injury aggravated by disease or other cause 

  5)  Medical expenses 

  6)  Loss of earnings  

 

 Ala. Pattern Jury Instr. Civ. 11.09 

 

B) Personal injury damages are considered either economic or noneconomic. Section 6-5-

544(a) of the Ala. Code, in the context of medical malpractice actions, defines 

noneconomic losses as those which “compensate for pain, suffering, inconvenience, 

physical impairment, disfigurement, loss of consortium and other nonpecuniary damage.”  

Moore v. Mobile Infirmary Ass’n, 592 So. 2d 156, 158 (Ala. 1991).  Economic losses can 

generally be calculated with reference to bills, paychecks, statements, etc. while awards 

for noneconomic damages require a much more subjective approach.  

 

 

Available Items of Personal Injury Damages 

 

A) Past medical bills. Alabama law allows a plaintiff to recover damages for past medical 

bills which he has paid or is required to pay. A.P.J.I. 11.15 The award should reflect 

those medical expenses which were reasonable and necessary.  Id. 
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B) Future medical bills.  A plaintiff in Alabama may also recover damages for future 

medical bills reasonably certain to be incurred in the future, including required services 

and treatment. A.P.J.I. 11.15 

 

C) Hedonic damages.  Hedonic damages are those which “attempt to compensate for the 

loss of the pleasure of being alive.”  Black’s Law Dictionary 174 (10th ed. 2014). This 

form of recovery is not permitted under Alabama law.  

 

D) Mental distress.  Recovery for damages for mental suffering is permitted where 

accompanied by physical injury or when in the zone of danger. A.P.J.I. 11.10 & 11.11. 

 

E) Disfigurement.  Alabama recognizes disfigurement as a type of compensatory damage. 

A.P.J.I. 11.12. It may be awarded if the trier of fact determines that the disfigurement is 

permanent in nature.  

 

F) Aggravation of pre-existing injuries.  A plaintiff may recover damages for the 

aggravation of an injury or health condition that was already in existence at the time of 

the tort. A.P.J.I. 11.13 

 

G) Disability.  The Code of Alabama permits recovery for disability for work-related 

injuries, distinguishing temporary and permanent, as well as, partial and total disability. 

Ala. Code. § 25-5-57 (2014). 

 

H) Past pain and suffering.  There is no fixed monetary standard for pain and suffering 

damages. A.P.J.I. 11.10.   If evidence shows that the particular injury was the proximate 

cause of the plaintiff’s pain and suffering, the jury is given discretion to determine fair 

compensation. 

 

I) Future pain and suffering.  The jury is also permitted to award damages which 

compensate for future pain and suffering if evidence suggests that the plaintiff’s suffering 

is permanent or reasonably certain to continue. A.P.J.I. 11.10. 

 

J) Loss of society.  In Alabama, a plaintiff may make a claim for loss of consortium of a 

spouse who has been physically injured. A.P.J.I. 11.23  Consortium is defined as the 

“right to the love, company, fellowship, cooperation, assistance, society, affection, 

services, and comfort of (his/her) spouse, and (his/her) right to the continuation of the 

normal marital relationship.”  Id.  In the case of bodily injury to a minor child, however, a 

parent may be awarded compensation for the loss of the child’s services, but “[t]he loss 

of the society of a child . . . cannot form the element of recoverable damages.”  Hannon 

v. Duncan, 594 So. 2d 85, 93 (Ala. 1992). 
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K) Lost income, wages, earnings.  Such an award should reflect the plaintiff’s earning 

capacity, his actual earnings, his daily activities prior to the injury, his inability to 

continue his occupation, and the amount he would have earned during the time lost but 

for his disability.  A.P.J.I. 11.16.   In calculating loss of future earnings or earning 

capacity, Alabama courts apply a below-market discount rate. J.F.P. Offshore, Inc. v. 

Diamond, 600 So. 2d 1002, 1005 (Ala. 1992).  The plaintiff’s net income is reduced by 

the estimated market interest rate and again reduced by the “estimated rate of future price 

inflation.”  Id.   

 

Loss of Chance Doctrine 

 

The Loss of Chance Doctrine “provid[es] a claim against a doctor who has engaged in 

medical malpractice that, although it does not result in a particular injury, decreases or 

eliminates the chance of surviving or recovering from the preexisting condition for which 

the doctor was consulted.” Black’s Law Dictionary 434 (10th ed. 2014). The Alabama 

Supreme Court has specifically rejected the adoption of this theory. McAfee v. Baptist 

Med. Ctr., 641 So. 2d 265, 267(Ala. 1994). Instead, the court insists upon the traditional 

rules of proximate cause which require “evidence that the negligence probably caused the 

injury.” Id. (internal quotation omitted). 

 

Mitigation  

 

A) Mitigation of damages requires “a plaintiff, after an injury or breach of contract,  to 

make reasonable efforts to alleviate the effects of the injury or breach.” Black’s Law 

Dictionary 463 (10th ed. 2014). 

        

B) Duty.  The doctrine of mitigation imposes a duty upon the injured party to act with 

ordinary care to reduce his damages as a reasonably prudent person would under the 

circumstances. Recovery of damages in Alabama is limited to those which “would be due 

if a reasonable effort had been made.” A.P.J.I. 11.41 (3d ed. 2016)  See Britton v. 

Doehring, 242 So. 2d 666, 674 (Ala. 1970). 

 

C) Property.  The plaintiff’s duty to exercise ordinary care in mitigating damages extends 

not only to personal injuries but to his property as well.  Merrill v. Badgett, 385 So. 2d 

1316, 1318 (Ala. Civ. App. 1980).   

 

D) Affirmative defense.  Under Alabama law, the defense of failure to mitigate damages 

must be pleaded as an affirmative defense. Prudential Ballard Realty Co. v. Weatherly, 

792 So. 2d. 1045, 1048 (Ala. 2000). It is one such defense which falls within Rule 8(c) of 

the Alabama Rules of Civil Procedure as a “matter constituting an avoidance or 

affirmative defense.” Id.  
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Punitive Damages 

 

A) When awarded.  Under Alabama law, punitive damages may not be awarded in civil 

actions other than those for wrongful death or “a tort action where it is proven by clear 

and convincing evidence that the defendant consciously or deliberately engaged in 

oppression, fraud, wantonness, or malice with regard to the plaintiff.”  Ala. Code. 6-11-

20(a) (2014). 

 

B) Standard.  The jury has discretion to award punitive damages if it finds the plaintiff’s 

evidence to be “clear and convincing” that the defendant “consciously or deliberately 

acted...with oppression, fraud, wantonness or malice.” A.P.J.I. 11.03.  Before doing so, 

the jury must first award compensatory or nominal damages. Id. 

 

C) Insurance.  Alabama courts do not prohibit insurance coverage for punitive damages 

from one’s own misconduct.  Since 1935, punitive damages coverage has been included 

in “bodily injury” coverage under Alabama law. See Am. Fidelity & Casualty Co. v. 

Werfel, 164 So. 383 (Ala. 1935). 

 

D) Factors.  In BMW of North America, Inc. v. Gore, the United States Supreme Court faced 

the issue of constitutionally excessive punitive damage awards.  701 So. 2d 507, 509 

(Ala. 1997).  The Court set out three “guideposts” for reviewing courts to use in making 

this determination: 

  

 1)   the degree of reprehensibility of the defendant’s conduct; 

 2)   the ratio between the plaintiff’s award of compensatory damages and the amount 

of the punitive damages; and 

 3)   the difference between the punitive damages award and the civil or criminal 

sanctions that could be imposed for comparable misconduct.  

  

 Id. 

 

On remand from the United States Supreme Court, the Alabama Supreme Court found 

that the 500 to 1 ratio of punitive to compensatory damages in the BMW case to be 

grossly excessive. Id. at 513-14. However, the court rejected the idea of adopting a ratio 

to apply to all cases because doing so “would frustrate the purpose of punitive damages, 

which is to punish and deter a defendant’s misconduct.” Id. at 513.  

 

E) Figures.  The Code of Alabama states that caps on punitive damages “shall not apply to 

actions for wrongful death or for intentional infliction of physical injury.” Ala. Code § 6-

11-21(j) (2014). Since the Legislature’s amendment to section 6-11-21 in 1999, there has 

been a punitive damages cap requiring that no award exceed three times compensatory 

damages or $500,000.00, whichever is greater. § 6-11-21(a) The cap for “small business” 
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is decreased to the greater of $50,000.00 or 10% of the net worth of the business. § 6-11-

21(b). If the claim involves “physical injury,” the cap is increased, but the award still 

cannot exceed the greater of $1,500,000.00 or three times compensatory damages.  §6-

11-21(d). 

 

F) Joint tortfeasors.  In cases involving joint tortfeasors, the statutory cap on punitive 

damages may apply to one tortfeasor but not another.  Reserve Nat’l Ins. Co. v. Crowell, 

614 So. 2d 1005, 1010 (Ala. 1993). Alabama law states that a tortfeasor acting with a 

greater degree of culpability deserves greater punishment and will not enjoy the benefit 

of the statutory cap simply because it is appropriate for the less-culpable tortfeasor. Id. 

 

 

 

 

 

Recovery and Pre- and Post-Judgment Interest 

 

A)  Prejudgment interest.  The rate of prejudgment interest is 6% per annum where no 

written contract controls the interest rate. Burgess Mining & Constr. Corp. v. Lees, 440 

So. 2d 321, 338 (Ala. 1983). Otherwise, an 8% rate applies. Id. See Ala. Code § 8-8-1 

(2014).  Under Ala. Code § 8-8-8, “pre-judgment interest runs only on such sums as are 

certain or are capable of being made certain.”  Wood v. Central Bank of South, 435 So. 2d 

1287, 1291 (Ala. Civ. App. 1982). 

 

B) Post-judgment interest.  Under Ala. Code § 8-8-10 (2014) the new post-judgment 

interest rate is reduced from 12% per year to 7.5% per year.  This provision will apply to 

all judgments entered on or after September 1, 2011. 

 

 

Recovery of Attorneys Fees 

 

A) American rule.  Alabama follows the ‘American rule’ which states, as a general rule, 

that the losing party is not required to pay the winning party’s attorney fees.  

Classroomdirect.com v. Draphix, LLC, 992 So. 2d 692, 710  (Ala. 2008); Guardian 

Builders, LLC v. Uselton, 154 So. 3d 964, 970 (Ala. 2014). 

 

B) Exceptions.  There are exceptions to this rule. Id. For instance, “attorney fees may be 

recovered if they are provided for by statute or by contract or if they are called for by 

special equity, such as in proceedings where the attorney’s efforts created a ‘common 

fund’ out of which fees may be paid.” City of Bessemer v. McClain, 957 So. 2d 1061, 

1078 (Ala. 2006) (quoting Reynolds v. First Alabama Bank of Montgomery, N.A., 471 So. 

2d 1238 (Ala. 1985)). 
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C) Reasonable compensation.  An appropriate attorney’s fee consists of reasonable 

compensation for the services rendered to his client. Army Aviation Ctr. Fed. Credit 

Union v. Poston, 460 So. 2d 139, 141 (Ala. 1984). In Peebles v. Miley, the Alabama 

Supreme Court listed a number of factors to consider in determining reasonable 

compensation, including the following: the time and labor devoted to the case, the fee 

ordinarily charged in the locality, the experience and reputation of the lawyer, and the 

outcome of the case. Peebles v. Miley, 439 So. 2d 137, 140-41 (Ala. 1983).  

 

D) Discretion.  “The determination of whether an attorney fee is reasonable is within the 

sound discretion of the trial court and will not be disturbed on appeal absent an abuse of 

that discretion.” Ex parte Edwards, 601 So. 2d 82, 85 (Ala. 1992). 

 

 

 

 

Settlement Involving Minors 

 

The Alabama Supreme Court recognizes the unique nature of a proposed settlement involving a 

minor’s claim. Large v. Hayes, 534 So. 2d 1101, 1105 (Ala. 1988); See Also Ex parte CityR 

Eagle Landing, LLC, 296 So. 3d 288, 296 (Ala. 2019). “Before such a settlement can be 

approved [by a probate court], there must be a hearing, with an extensive examination of the 

facts, to determine whether the settlement is in the best interest of the minor.” Id. This is the rule 

even where the guardian is present to represent the minor. Id. 

 

Taxation of Costs 

 

A) Discretionary.  Under Alabama law, taxation of costs is left to the discretion of the trial 

court. Classroomdirect.com v. Draphix, LLC, 992 So. 2d 692 (Ala. 2008). 

 

B) Motion.  The Alabama Supreme Court has ruled that a party who requests the trial court 

to reconsider its taxing of costs may file a motion under Rule 59(e) of the Alabama Rules 

of Civil Procedure.  City of Jasper Civil Serv. Bd. v. Schultz, 412 So. 2d 818 (Ala. Civ. 

App. 1982).  Rule 59(e) states that “[a] motion to alter, amend, or vacate the judgment 

shall be filed not later than thirty (30) days after entry of the judgment.” Ala. R. Civ. P. 

59(e).  

 

C) Appeal.  “[A] party aggrieved by an award of costs may appeal the propriety of such an 

award, even where the merits of the underlying case are not before the appellate court.” 

Garrett v. Whatley, 694 So. 2d 1390, 1391 (Ala. 1997). The decision of the trial court 

may be reversed only if abuse of discretion is found.  Birmingham v. Fairfield, 396 So. 

2d 692, 694 (Ala. 1981). 
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Unique Damages Issue  

 

A) Wrongful death.  Alabama is the only state which denies recovery for compensatory 

damages in wrongful death claims.  Nettles & Latta, Alabama’s Wrongful Death Statute: 

A Problematic Existence, 40 Ala. L. Rev. 475, 478-79 (1989).  Although the state’s death 

statute does not express this rule, the Alabama Supreme Court has interpreted its 

language in such a way that only punitive damages are permitted. See Black Belt Wood 

Co. v. Sessions, 514 So. 2d 1249, 1260-63 (Ala. 1986). The court has held: 

   

[w]hile human life is incapable of translation into a compensatory 

measurement, the amount of an award of punitive damages may be 

measured by the gravity of the wrong done, the punishment called for by 

the act of the wrongdoer, and the need to deter similar wrongs in order to 

preserve human life. 

 

Estes Health Care Ctrs., Inc. v. Bannerman, 411 So. 2d 109, 113 (Ala. 1982).  Because 

the goal is prevention of death, the Alabama Supreme Court insists that the statute is 

“remedial and not penal” in nature. Industrial Chem. & Fiberglass Corp. v. Chandler, 

547 So. 2d 812, 818 (Ala. 1988). 

 

This Compendium outline contains a brief overview of certain laws concerning various 

litigation and legal topics.  The compendium provides a simple synopsis of current law and 

is not intended to explore lengthy analysis of legal issues.  This compendium is provided for 

general information and educational purposes only.  It does not solicit, establish, or 

continue an attorney-client relationship with any attorney or law firm identified as an 

author, editor or contributor.  The contents should not be construed as legal advice or 

opinion. While every effort has been made to be accurate, the contents should not be relied 

upon in any specific factual situation. These materials are not intended to provide legal 

advice or to cover all laws or regulations that may be applicable to a specific factual 

situation.  If you have matters or questions to be resolved for which legal advice may be 

indicated, you are encouraged to contact a lawyer authorized to practice law in the state for 

which you are investigating and/or seeking legal advice. 


